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IURISDICTION

By compromis of 11th september, 1990 the governments of Mercuria and Nicchia

agreed to submit their dispute to the International Court of Justice pursuant to article

36 [1] of the Statute of the Court. There is no dispute as to the jurisdiction of the Court.

QUESTIONS PRESENTED

1. Has the State of Mercuria violated any rule of international law binding upon it by

enacting the amendment of november 1989 to its Law Against Restraints of Competi-

tion and/or by making the Cartel Office Order of 13th March, 1990 ?

2. By way of counterclaim, is the State of Nicchia is in breach of international law by rea-

son of its administrative support for the policies and practices of its domestic EMO

manufacturers ?



STATEMENT OF FACTS

Since the 1960's battery powered Electromobiles (EMOs) have, to a large extent,

replaced petrol powered vehicles in short distance travel. The advantages of EMO's

over conventional vehicles is that they are cleaner and less noisy. However they require

recharging every 80-100 miles and their batteries require specialised servicing once a

month.

Initially EMO's were manufactured exclusively in industrialized countries. Howe-

ver in the 1970's, Nicchia and two other newly industrialized countries (N.I.C.'s) decided

to concentrate their efforts on the development of their EMO industries. At present

these N.I.C.'s dominate their domestic EMO markets and enjoy considerable export

success. Consequently the market share of the EMO manufacturers based in the indus-

trialized countries (such as Mercuria) had diminished. This has led to substantial job

losses in some regions.

The Nicchian EMO industry has been coordinated by its manufacturers association

(N.A.M.E.) and the department of Economic Affairs (D.E.A.). In accordance with Nic-

chian anti-trust law, manufacturers compete freely in production, distribution and adver-

tising. Domestic prices, however, are fixed in accordance with performance and qualita-

tive criteria. An obligatory standard distribution agreement was prepared by the industry

with the help of the D.E.A.

In spite of numerous export initiatives by foreign manufacturers the Nicchian mar-

ket is dominated by domestic production. Profit from domestic sales have been utilized

by Nicchian producers to help fund successful export drives into foreign markets. Two

Nicchian companies, Comcar and ELEC Inc commended exports to Mercuria in 1983

and 1984 respectively. Their combined share of the Mercurian market is now in the re-

gion of 10 %.



In early 1989, faced with a decline in their domestic market share the Mercurian

EMO Mamufacturers Association (M.E.M.A.) and the Mercurian Union of EMO Wor-

kers (U.E.W.) lobbied their government to impose quantitative restrictions on Nicchian

imports.

Consequently the Mercurian Minister of Economic Affairs drew the situation to

the attention of the Nicchian Foreign Trade Secretary.

Subsequently, negociations commenced between N.A.M.E. and its Mercurian

counterpart M.E.M.A. In a statement issued on June 12th 1989, the two associations

agreed that imports of Nicchian EMO's would be limited to 14 % of total EMO sales in

Mercuria. On June 26 1989 the Nicchian and Mercurian governments issued a joint

press communiqu6 supporting the agreement.

In September 1989 Comcar announced plans to build a manufacturing facility for

EMOs in Mercuria. Whereas this annoucement was greeted favourably by the U.P2.W. it

was vigorously attacked by the Mercurian EMO Manufacturers Association (M.E.M.A.)

The Mercurian government responded to the situation under the terms by amen-

ding its existing anti-trust legislation. Under the terms of the amendment, the Mercurian

Cartel Office is empowered to take unilateral action against companies controlled by

non-nationals which are engaging in "restrictive business practices".

At the request of the Mercurian government, proceedings were initiated against

Comcar and ELEC. On March 18th 1990 the Cartel Office found that both of these

companies had breached the Mercurian Law Against Restraints of Competition (as

amended). Consequently it ordered the companies to cease and desist from a number of

specific "restrictive business practices" and it threatened to impose a substantial fine (10

% of arrival sales) if the order was not complied with. The order also limited the sale in

Mercuria of EMOs manufactured by companies controlled by Nicchian persons to 14 %

of the total Mercurian EMO sales for the previous year (1989). The Mercurian Supreme



Court upheld the decision of the Cartel Office, holding inter alia that internal law super-

seeded the international law defences raised by COMCAR and ELEC.

The Nicchian government protested against the Order of the Cartel Office both

before the Mercurian Supreme Court and to the Mercurian government. Further it

made it clear that Nicchian manufacturers would continue to abide by the previously

agreed 14 % ceiling on EMO exports to Mercuria. The Mercurian government replied

by accusing the Nicchian government of supporting and indeed instigating the anti-com-

petitive conduct of their domestic EMO manufacturers and called upon it to cease and

desist from such action. The two governments filed a compromis pursuant to article 36

[2] of the statute of the I.C.J. in September 1990. The government of Nicchia seeks the

vacation of the order of the Mercurian Cartel Office of 13th March 1990 and the repeal

of the amendment to the Mercurian anti-trust law of October 1989.



SUMMARY OF ARGUMENT

CLAIM:

Mercuria submits in defence that it has not violated international law either by

amending its Law Against Restraints of Competition or by the issuing of the Cartel Of-

fice Order of March 13th 1990.

The Cartel Office Order is compatible with Mercuria's obligations under interna-

tional customary law and under international treaty law. It constitutes a lawful exercise

of Mercuria's jurisdiction over matters concerning its territory and nationals. Additio-

nally, and in any case, Mercuria derived the requisite jurisdiction by reference to the

"effects doctrine".

The Order does not constitute a breach of any of Mercuria's obligations under

GATT, the relevalnt treaty law in this matter. Mercuria submits that the Order d6es not

contravene articles XI [1] and III [4] GATT. It neither imposes a sanctionable import

restriction nor discriminates unlawfully against the products of any foreign state.

Furthermore, any prima facie violation of GAT is justified by reference to ar-

ticdes VI, XIX and XX d GAT. The two Nicchian companies targeted by the Order

have engaged in unlawful dumping within the meaning of article VI. Mercuria is there-

fore justified in providing for the imposition of a 10% anti-dumping fine. Considerable

evidence of serious disruption to the Mercurian EMO industry can be adduced. Re-

course to measures allowed by article XIX GATT is therefore justified. The Order can

finally be justified as a necessary application of a law that is itself GATT legal, by reason

of article XX d.

Mercuria also submits that the amendment of 1989 to its Law Against Restraints

of Competition is lawful. It is the exercise of its sovereign right to legislate and cannot



be unlawful. In the alternative, as there is scope to apply the law in compliance with

Mercuria's international obligations it is lawful.

COUNTERCLAIM:

Mercuria submits that the Court has jurisdiction both because the counterclaim

formed part of the compromis under article 36 [1], Statute of the I.CJ. and also because

the counterclaim is temporally and materially linked to the claim as required by article

80, Statute of the I.C.J. Nicchian administrative support for domestic price fixing and

allocation of foreign markets is contrary to both GATT and customary international law.

Nicchia has violated articles III [1], III [4] and XI [1] GAT. Furthermore, sufficient

state practice and opinio juris exists to confirm that Nicchia's particular. type of state in-

terventionism is comprised of restrictive business practices contrary to customary inter-

national law. In addition, these practices constitute an unlawful and unwarranted abuse

of sovereignty. Mercuria therefore submits to the Court that its counterclaim should suc-

ceed.



CLAIM: MERCURIA HAS NOT BREACHED INTERNATIONAL LAW

PART I: THE CARTEL OFFICE ORDER OF MARCH 13th 1990
IS COMPATIBLE WITH INTERNATIONAL LAW

A. THE CARTEL OFFICE ORDER OF MARCH 13th 1990
IS COMPATIBLE WITH CUSTOMARY INTERNATIONAL LAW

Mercuria submits that it did no more than exercise its jurisdiction in issuing the

Cartel Order of March 13th 1990 ("thd Order"). A "genuine link ' exists between Mercu-

ria and the subject matter regulated by the Order. Under customary international law, a
"genuine link" granting a state jurisdiction exists where the territory or the nationals of

the state are concerned. Jurisdiction also exists where the extra-territorial activities of

non-nationals have repercussions of significant importance on the regulating state 1

Mercuria submits that it has jurisdiction because the activities regulated concern its ter-

ritory (i) and, in the alternative, because the activities regulated have repercussions of

significant importance for Mercuria (ii).'

1. MANN, THE DOCTRINE OF JURISDICTION IN INTERNATIONAL LAW 111
RECUEIL DES COURS (1964) ; L BROWNLIE, GENERAL PRINCIPLES OF
INTERNATIONAL LAW, 310, (4th ed. 1990).



(i) THE CARTEL OFFICE HAD TERRITORIAL JURISDICTION

TO MAKE THE ORDER

1. Mercuria sought only to regulate its own market

The Order issued by the Cartel Office and confirmed by the Supreme Court re-

quires two Nicchian companies, ELEC and Comcar, to participate fairly in the Mer-

curian EMO market. The Order seeks only to bring the behaviour of ELEC and Comcar

into line with that of other companies, Mercurian and foreign, that take advantage of li-

beral Mercurian trade policies and an open EMO market.

This order was necessary to protect other actors, national and foreign, on the Mer-

curian market. Therefore, in Mercuria's submission a "genuine link" exists between the

order and its territory.

2. The Order does not target the Nicchian economy

The Order does not seek to impose a certain structure on the Nicchian economy.

Indeed, it merely seeks to protect the Mercurian economy from the adverse effects of

restrictive business practices encouraged by Nicchia. Mercuria cannot permit foreign

undertakings operating on the Mercurian market to gain a competitive advantage as a

result of restrictive business practices permitted elsewhere. The regulation of the Nic-

chian economy is entirely a matter for the Nicchian government within the framework of

its obligations under international law. There is n6thing in the Order which affects the

production or distribution of EMOs in Nicchia. In acting only to regulate its own eco-

nomy, and not seeking to intervene in Nicchia's economic policy, it has established terri-

torial jurisdiction.



(i) THE CARTEL OFFICE HAD JURISDICTION BY REASON
OF THE "EFFECTS DOCTRINE" TO MAKE THE ORDER

Should the Court not wish to follow the argument that Mercuria has territorial ju-

risdiction, Mercuria submits in the alternative that it derives jurisdiction by reason of the

"Effects Doctrine".

1. Jurisdictiofn by reason of the "Effects Doctrine"

According to the "Effects Doctrine", jurisdiction exists where the extra-territorial

activities of non-nationals have repercussions of significant importance on the regulating

state 2. The doctrine is of particular relevance in international economic law, where re-

liance upon national and territorial jurisdiction alone ill-reflects the transnational reality

of global trade. The principle which underlies this doctrine has undisputed legal status in

international economic law 3. Mercuria stricto sensu therefore, does not have to prove

that the doctrine forms part of customary international law 4 but nevertheless notes that

the doctrine is confirmed both by state practice and opinio juris 5.

In the present instance, Mercuria derives jurisdiction because the extra-territorial

unfair practices of Nicchian EMO manufacturers have a significant impact on the Mer-

curian economy. Nicchia's success in the Mercurian EMO market is unfairly subsidized

by profits made on its over-regulated home market. There is no other substantial reason

for their success. Thus the unfair organisation of the Nicchian EMO industry results in

2. Supra : note 1 ; and for practical application, see Nicaragua v. U.SA. 1986 I. C.J, 14, 18;
Corfu Channel Case (U.K v. Albania) 1949 LC.J., 37

3. CASTEL, EXTRA TERRITORIAL EFFECTS OF ANTITRUST LA WS 179 RECUEIL
DES COURS 116 (1983)

4. EEC Law No. 1761/87 (1987) Section 301, of the 1974 Trade Act ; Article 1302
Omnibus Trade and Competitive Act (1988)

5. Section E 1, 2 of the annex to G.A. Res 35/63 35 U.N.G.A.O.R. SuppL No. 48 at 223,
U.N. Doc. A/35/48 (1980), U.N. Doc. TD/RBP/CONF/IO (1980)



serious repercussions for the Mercurian market and is therefore a matter for Mercurian

jurisdiction.

2, The measures taken under the Order satisfy the requirement of proportionality

A necessary check on unwarranted abuse of the "Effects Doctrine" exists, as any

measure taken must satisfy the principle of proportionality. This principle requires the

country claiming jurisdiction to exercise it in such a way as to take account of the inter-

ests of the other country involved 6. Mercuria submits that for the reasons stated below,

the requirement of proportionality has been satisfied.

Firstly, the Cartel Order fairly reconciles the a priori conflicting interests of the

two countries. It constitutes a compromise between the requirements of a neo-liberal

word economic order and the less stringent obligations normally imposed upon Newly

Industrialised Countries such as Nicchia. In this light, Mercuria notes that not only is

Nicchia not an underdeveloped country but also that its EMO industry is flourishing.

Consequently, the increasingly rigorous position taken by Mercuria towards Nicchia is a

due.and lawful response to Nicchia's increased prosperity. In Mercuria's submission, the

Cartel Order represents a reasonable means of restoring fair trade conditions in Mercu-

ria, whilst at the same time reminding Nicchia of its increasing responsabilities under

the world economic order.

Secondly, the Cartel Order conforms fully with Section E 1, 2 of the United Na-

tions Restrictive Business Practices Code 7 which recommends the adoption and com-

plementation of legislation to counter trade restrictive measures introduced by other

states and thus can in no way be viewed as disproportionate.

6. MEESEN, ANTI-TRUST JURISDICTION AJ..L. 783 et seq. (1984)

Z 55 U.N.T.S. 187 (1947)



B_ THE CARTEL OFFICE ORDER OF MARCH 13th 1990
CONFORMS TO INTERNATIONAL TREATY LAW

Both Mercuria and Nicchia are contracting parties to the General Agreements on

Tariffs and Trade (GATT) 8 to which both parties are bound by virtue of the Protocol

for Provisional Application 9 . Mercuria will show in the following that the Cartel Order

does not constitute a violation of GATT and in the alternative, any prima facie viola-

tions are justified under specific and general GATT provisions.

(i) MERCURIA HAS NOT VIOLATED ARTICLE XI [i GATr

1, The Order does not impose import restrictions within the meaning
of article XI [1] GAIT

Article XI [1] GATT prohibits the institution or maintenance of quantitative res-

trictions on the importation of products emanating from Contracting Parties. Mercuria

draws the attention of the Court to the fact that the Order does not impose an import

restriction but sets a limit to Nicchian EMO sales in Mercuria, whatever their prove-

nance. Therefore, there is no prima facie violation of article XI [1] GATT. Nicchia

would have great difficulty demonstrating the contrary. Mercuria submits to the Court

that any sales restriction has consequences on imports by definition. Nonetheless, Nic-

chia has had no problem with sales restrictions in the past and has even expressed its

will to be bound by such restrictions. 10 . Therefore in the absence of an import

restriction per se, there is no violation of article XI [1] GATT.

8. 55 U.N.T.S. at 308 (1947)

9. U.N. Doc. TD./RBP/Conf.10 (1980)

10. See facts: agreement of June 12th 1989, "diplomatic notes"



2. Article XI [1] should be interpreted restrictively in light
of Nicchian consent to the 14 % sales limit

Article .31 [3] Vienna Convention on the Laws of Treaties (V.C.L.T.) 11 to which

both Mercuria and Nicchia are parties, provides that treaties must be interpreted with

due consideration to later agreements. It will be shown below that an agreement

concerning the 14 % sales restriction existed between Mercuria and Nicchia. Due consi-

deration should be given to this agreement when determining the parties' respective

obligation under article XI [1] GATr.

The joint communiqu6 between the Nicchian Secretary of Foreign Trade and the

Mercurian Minister of Economic Affairs in the matter of the NAME/MEMA agree-

ment constitues a binding agreement between the states. Articles 2 and 3 (a) V.C.L.T.

clearly provides that there is no prescribed form or procedure for the conclusion of trea-

ties 12 . A legally binding agreement can be expressed in the form of a joint communi-

qu6. The unilateral nature of the obligation does not detract from its legally binding ef-

fect 13. The only criterion for the establishment of such an agreement is the will of the

parties to be legally bound. The Nicchian Department of Economic Affairs' intention to

be legally bound may be adduced both from its close cooperation with NAME which is

undisputedly bound by the agreement and from its continual expression of willingness to

be bound to a 14 % sales ceiling as well as in several diplomatic notes.

11. Vienna Convention on the Laws of Treaties, done at May 23 of 1969, U.N. Doc.
A/Conf. 39/11 (Add. 2)

12 Art. 2, VC.L.T : SHAW, INTERNATIONAL LAW, 2nd ed. 1986 p. 461 : 'Many of the
more mundane agreements are expressed to be as between government departments, such as
minor trading agreements."; CARREA U, DROIT INTERNATIONAL, 2eme eCL 1988 p 97
et seq.

13. Nicaragua Case s note 2; Nuclear Test Cases (New Zealand v. France) 1974 L CJ
457, 473 ; (Australia v. France) 1974 LC. 253,567; Legal Statues of Eastern Greenland
case (Denmark v. Norway) 1933 P.C.LF. (ser. A/B) No. 53.



Furthermore, Mercuria submits that this binding agreement is lawful in respect of

GATT. Indeed, bilateral autolimitation agreements that have recently been bought to

the attention of GATT panels have not been declared GAT illegal 14 .

3. In the alternative, Mercuria submits that Nicchia has forfeited its rights
under article XI [1] GAIT

The exercise of legal rights by states under international law is governed by the

principles of good faith and consistency Is. It follows from this principle that if a party

consciously and consistently behaves in a manner inconsistent with such rights, it is pre-

cluded from invoking them 16. Mercuria submits that Nicchia has systematically acted in

a way incompatible with any such rights it might have under article XI [1] GAIT. The

continuous support shown by Nicchia for the agreement, both in the joint communiqu6

of June 12th 1989 and in the amicus brief filed with the Mercurian Supreme Court as

well as in several diplomatic notes clearly demonstrates that Nicchia has forfeited any

right to claim under article XI [1].

_0i) THE CARTEL ORDER OF MARCH 13th 1990 DOES NOT VIOLATE
ARTICLE III [4] GATT

Article III [4] GAIT (The "National Treatment Clause") obliges all contracting

parties to "treat all imported goods" no less favourably than like products of national

origin. In Mercuria's submissions, Nicchia may not invoke article III [4]. If, as is denied,

Nicchia may invoke article III [4], Mercuria submits that the Cartel Order does not

constitute a violation of it.

14. CARREAU, FLORY, JUILLARD op. cit. p. 267 et seq. ; Commentaire du Rapport du
Panel du GAYT (C.E.E. v. Japon) A.F.D.I.

15. G. SCHWARZENBERG, A MANUAL OF INTERNATIONAL LAW, p. 118 b ed.
(1986)

16. Case concerning the Temple of Oreah ,ihear (Cambodia V Thailand) 1962 LC.J39,
42 ; Fisheries Case (U.K v. Norway) 1951 .C.J 149 et seq. ; South West Africa Cases
(Ethiopia v. South Africa) (Liberia v. South Africa) 1962 L C.J. 319,440.



1. Nicchia has forfeited its rights to invoke article III [4] GATT

Mercuria submits that Nicchia has consistently comported itself in a manner in-

compatible with any rights it might have under article III [4] GATT. As discussed

above 17 , the consent continually expressed by Nicchia for the sales limitation agree-

ment of June 12th 1989 is such that Nicchia cannot in good faith ask the Court to de-

clare this limitation unlawful under article III [4]. In Mercuria's submission, Nicchia is

therefore barred from invoking article III [4].

2. In the alternative, the 14 % limitation and the eventual imposition of a 10 % fine
do not violate article III [4]

The measures laid out in the Cartel Order have been imposed on the basis of the

Mercurian Law Against Restraints on Competition which is equally applicable to all

companies operating on the Mercurian market, whether domestic or foreign. The law

which Mercuria will demonstrate in Part II to be lawful, aims to secure a competitive

market free of unfair trade practices. Violations of Mercurian competition law are sub-

ject to fines of up to 10 % of the annual sales of the undertakings concerned. Since the

amendment to the law of November 1989, violations can also be sanctioned through li-

mitation on sales. If Comcar and ELEC must restrict their sales to a reasonable level or

otherwise face the prospect of a 10 % fine, this is a logical consequence of the indis-

criminate application of the law. Had Mercuria not applied the law to the two compa-

nies it would have discriminated both against domestic producers and foreign companies

which operate on its market in conformity with the law.

1Z Suvpra Part l B (i) 3 page 7



C. ANY PRIMA FACIE VIOLATION OF GAIT IS

IN ANY EVENT JUSTIFIED

As Mercuria will show in the following, the eventual inposition of a 10 % fine is

specifically justified under article VI GATT. In addition, Mercuria submits that the

Court should hold that the Cartel Order is justified under articles XIX and XX (d).

(i) THE POSSIBLE IMPOSITION OF A 10 % FINE IS AN "ANTI-DUMPING"

MEASURE WITHIN THE MEANING OF ARTICLE VI GAIT

Mercuria submits that Comcar and ELEC are guilty of "dumping" Nicchian EMOs

on the Mercurian market. This has caused grave prejudice to the domestic manu-

facturers. In these circumstances the eventual imposition of a 10 % fine is fully justified

under article VI GAIT.

1. Comcar and ELEC are guilty of dumping

Article VI [1] defines dumping as the introduction of one country's product on the

market of another at a price less than its normal value. Dumping is considered to have

taken place if the cost of production of the product in the country of origin plus a reaso-

nable addition for selling costs and profit is greater than the price of the exported pro-

duct on the foreign market. Mercuria respectfully submits that the prices commanded by

Comcar and ELEC on the Mercurian market are inferior to their true costs of pro-

duction. It is well known fact that only' a small proportion of the considerable profits

made by Comcar and ELEC on their home market have been distributed to their

shareholders. In large part these profits have in fact been used to subsidize exports to

Mercuria. Though it might be argued that the initial phase of an export drive may be

funded by parent company's profits without dumping taking place 18, this argument can

easily be discounted in the case of Comcar and ELEC. These companies have been ope-

rating successfully on the Mercurian market for several years, annually increasing their

18. Contra : the imposition of an anti-dumping measure on the AJINOMOTO-
MONSANTO joint venture by the European Commission : December 3th 1990, J.O.C.E.



combined market share by 1.5 %. They currently enjoy a combined market share in ex-
cess of 0 %. In these circumstances, the continued export subsidies can no longer be
justified on the count of extraordinary start-up costs and must therefore be seen as evi-
dence of an intention to sell at below the cost of production. Mercuria concludes that
Comcar and ELEC engage in dumping within the definition of article VI [1].

2. This Dumping has caused gave prejudice to the Mercurian EMO industry

The turmoil affecting the Mercurian EMO industry, the significant level of lay-offs
and the annual loss in market share of some 1.5 % over 8 years are evidence of the sub-
stantial prejudice it has undergone. The total Mercurian market share has already
shrunk by over 10 % and shows no signs of recovery.

The causal link between this material injury and the dumping engaged in by Nic-
chian manufacturers can be deduced from the fact that the annual 1,5 % loss of market
share suffered by Mercuian manufacturers corresponds exactly to the percentage of an-
nual growth enjoyed by CONCAR and ELEC in Mercuria. Mercuria submits that this
correspondance confirms that Nicchian dumping is the "principal cause" 19 of "material
injury" and that it is therefore sanctionable. The conditions set out in article VI [1]
GATT are clearly fulfilled.

This conclusion stands, a fortiori, if the Court wishes to retain as customary inter-
national law the less stringent notion of.cause 20 laid down in article III 4 of the Code
Relative to the Application of Article VI elaborated during the Tokyo Round Negocia-

tions of 1979.

19. CARREA U, FL OR Y, JUILLARD, DROIT INTERNJA TIONAL ECONOMIQUE OP.cit. p. 14Z

20. ibid.



3. The possible imposition of a 10 % anti-dumping fine is lawful

Article VI [2] GAT' 21 states that an anti-dumping fine may be levied on all dum-

ped products up to the amount of the dumping margin. The dumping margin consists of

the difference between the real costs of production of the item and the price for which it

is sold on the foreign market. Mercuria submits that the amount of the fine in no way

exceeds the dumping margin. Given that Nicchian manufacturers subsidise their exports

with a "high percentage" of the "considerable profits" that they make on their affluent

domestic market, it is indeed submitted that Mercuria has exercised considerable re-

straint in only pitching the fine at 10 % of annual sales revenue.

(i) THE CARTEL OFFICE ORDER CAN BE JUSTIFIED BY REFERENCE
TO ARTICLE XIX GATT

1. A situation justifying recourse to article XIX GATT exists

The general safeguard clause contained in article XIX 22 provides that . party

may be relieved from its GATT obligations if increasing imports cause or threaten to

cause serious injury to domestic producers as a result of unforseen developments. Such

a situation would occur where quantitatively substantial and rapidly increasing imports

produce a significant decrease in the sales of domestic manufacturers 23. Since their

appearance on the Mercurian market for the first time no more than a few years ago,

Nicchian EMOs have seen their market share rise annually by 1,5 %. In a relatively

short time therefore they have managed to conquer over 10 % of the Mercurian EMO

market. The boom in Nicchian EMO sales in Mercuria has inevitably caused serious

21. 62 U.N.T.S. 86

22. 55 U.N.T.S. 258

23. Report of Panel on Norvegian Restrictions on Import of Certain Textile Products, GAYT"
(BISD) 275/119parall (1981)



injury to the domestic producers 24. Mercuria submits that in the light of this situation,

recourse to the article XIX safeguard clause is justified.

2. The Measures imposed are compatible with article XIX GATT

Mercuria is fully aware of the restrictions inherent to the use of article XIX and

has accordingly taken only those measures which are strictly necessary to restore an or-

derly situation to the Mercurian EMO market. In this respect Mercuria points out that

the measures are both non-discriminatory and temporary.

The measures are non discriminatory since they have been imposed after a tho-

rough analysis of the cause of the problem. As the behaviour of the Nicchian companies

is the primary cause of the disruption to the Mercurian EMO market it is only natural

that these companies bear the brunt of the Mercurian emergency program. This in no

way constitutes discrimination against them.

Furthermore, the measures are only temporary since they apply only for as long as

Nicchia has not taken the necessary steps to inhibit unfair trading practices afflicting the

Mercurian market.

(iii) THE CARTEL OFFICE ORDER CAN BE JUSTIFIED BY REFERENCE
TO ARTICLE XX d, GATT

It results from article XX d GATT that measures otherwise incompatible with

GATT may be justifiable, if they are necessary to enforce internal legislation which is

not itself incompatible with GATT as a whole. It as clear, that, whatever its prima facie

status under GATr, the Cartel Order is necessary to implement the Mercurian Law

Against Restraints on Competition. The Order, as has been amply demonstrated above
25, does not constitute a means of arbitrary or unjustifiable discrimination and is not a

25. Sura B (i) and (ii)

24. Supra Part I C. (i) 2.



disguised restriction on international trade. It is further submitted that the Mercurian

Law Against Restraints on Competition as will be shown in Part II is fully compatible

with GAIT. Consequently, according to article XX d GATT the Order is lawful.

PART II: THE AMENDMENT OF NOVEMBER 1989 TO THE
MERCURIAN LAW AGAINST RESTRAINTS ON COMPETITION

IS LAWFUL

A. THE AMENDMENT CANNOT BE UNLAWFUL

A law in itself, independant of its application, cannot be contrary to international

law. The Amendment of November 1989 to the Mercurian Law Against Restraints on

Competition ("the amendment") provides that the sale of goods manufactured at any lo-

cation by companies whose capital-stock is controled by foreign persons may be limited

to a reasonable level if such sale materially benefits from restrictive business practices

adversely affecting Mercurian international trade.

Mercuria submits that the amendment has no immediate tangible effect on any

state. No rights pertaining to another state under international law can possibly have

been violated by reason only of its enactment. The amendment is merely an exercise of

Mercuria's sovereign right to legislate 26 . Furtherfrhore, it has been show above (Part I)

that the application of this law to Nicchian companies has not breached international

law. Mercuria submits, therefore, that the amendment is lawful.

26. MANN, THE DOCTRINE OF JURISDICTION IN INTERNATIONAL LAW I
RECUEIL DES COUPS (1964) ; I. BROWNLIE, GENERAL PRINCIPLES OF
INTERNATIONAL LAW (4th ed.) p. 310; CARREAU, DROIT INTERNATIONAL (2e
ed.) 1988p. 18.



B. IN ANY EVENT, THE DISCRETION PROVIDED
FOR IN THE AMENDMENT RENDERS IT LAWFUL

If as is denied, legislative acts can in principle contravene international law, then in

the alternative, Mercuria submits that they can only do so where their application k

matically constitutes such a violation. In other words, if the implementation of the

amendment does not necessarily result in a breach of international law the amendment

is lawful per se. Consequently, if the authorities charged with implementing the instru-

ment have sufficient discretion to apply it in conformity with their state's international

obligations, the instrument itself is compatible with international law. Mercuria will

show in the following that there is sufficient discretion provided for to allow the

amendment to be applied in conformity with its obligations under GATT (i) and under

general international law (ii).

(i) THE LAW AS AMENDED MAY BE APPLIED IN A MANNER
COMPATIBLE WITH MERCURTA'S OBLIGATIONS UNDER GAIT

The law targets "restrictive business practices adversely affecting Mercurian inter-

national trade". The notion of restrictive business practices in general is far wider than

the practices which fall within the ambit of GATT 27 . Consequently it is clear that there

is scope for the application of the law to practices which are not regulated by this treaty.

If the law is applied to such practices, its application cannot by defmition be incompa-

tible with GATT. As the GAIT is lex specialis in the economic sphere, Mercuria has de-

monstrated that the Cartel Office may apply the law in conformity with Mercuria's in-

ternational economic obligations. The amendment is, as a result, lawful.

27 CARREA U, FLORY, JUILLARD, DROIT INTERNAJTIONAL ECONOMIQUE? OP.
cit p. 162 et seq.



Indeed it should be noted that the law furthers the GAIT ideal of establishing a

neo-liberal world economic order as it focuses on those practices against which the free-

trading sword of GATr remains blunt.

Stricto sensu, the legality of the Order has already been established without refe-

rence to its application to areas explicitly regulated by GATT. It is Mercuria's opinion

that even when applied to such areas the law conforms to Mercuria's GATI" obligations.

The law does little more than take up notions already elaborated in GATIT. Insofar as it

does so, it should be regarded as national legislation implementing the treaty. Mercuria

draws the attention of the Court to the similarity between the criterion of "serious injury

to the domestic industry" set out in article XIX GATT 28 and to the notion of "adverse

effects" put forward in the amendment. Unlike article XIX which relieves a state from

all of its obligations under the treaty, the Mercurian law is more limited in effect only

allowing for certain specific measures be taken at the government's discretion.

(ii) THE LAW AS AMENDED MAY BE APPLIED IN A MANNER

COMPATIBLE WITH GENERAL INTERNATIONAL LAW

Mercuria submits that the amendment does not constitute an infringement upon

the sovereignty of other states. Mercuria fully agrees with the principle that every state

has the right to regulate its own affairs in the way it sees fit within the limits imposed by

international law 29. However, for reasons discussed above 30, Mercuria submits that

the amendment is a lawful exercise of its sovereign rights. In addition, as the

amendment aims at establishing fair competition on the free Mercurian market, it is

28. 55 UNTS 258 ; CARREAU, FLORY, JUILLARD, DROIT INTERNATIONAL

ECONOMIQ UE op. citp. 136

29. Supra note

30. Supra Part I, A (i) and (ii).



entirely compatible with the principles underlying GATT 31 and the aims set out in the

United Nations Restrictive Business Practices Code 32 .

(iii) CONCLUSION

As the Mercurian Law Against Restraints of Competition (as amended) can be ap-

plied in a manner compatible with Mercuria's obligations both under GAIT and under

general international law, it is respectfully submitted that its legality has been establi-

shed.

31. Preamble to GAYT, 55 UNTS 194.

32. U.N. Doc. TD/RBP/CONF/10 (1980).



COUNTERCLAIM: NICCHIA HAS BREACHED

INTERNATIONAL LAW

PART I : THE COUNTERCLAIM IS ADMISSIBLE

Mercuria submits that the counterclaim is admissible on two grounds. First, article

36 of the I.CJ. Statute states that "the jurisdiction of the Court comprises all cases which

the parties refer to it" 33, since Mercuria's counterclaim concerning Nicchia's breach of

international law is included in the compromis submitted to the Court, the admissibility

of this counterclaim is thereby established.

Secondly, article 80 of the Rules of the Court 34 specifically provides for the admis-

sibility of couterclaims that are both temporally and materially linked to the claim.

The fact that Mercuria's counterclaim has been lodged at .the same time as Nic-

chia's original claim demonstrates the existence of a temporal link between the twro.

Furthermore, Mercuria submits that the claim and counterclaim could not be more

materially linked. Nicchia has claimed that Mercuria has violated international law by

exercising its jurtisdictioh in an area where it should not have done so. However, this ju-

risdiction was exercised to police illegal Nicchian support for the trade practices of its

EMO manufacturers. In the counterclaim, Mercuria questions the legality of these res-

trictive trade practices. There is therefore an immediate material link between the two

claims, a decision on one having a necessary influence upon the outcome of the other. In

conclusion, it is respectfully submitted that the counterclaim is admissible.

33. Statute of the .C.J. 15 U.N.C.L 0., 355

34. ibid.



PART II NICCHIA'S BEHAVIOUR ON ITS HOME MARKET

IS INCOMPATIBLE WITH ITS OBLIGATIONS UNDER

INTERNATIONAL LAW

Mercuria will demonstrate in the following that Nicchia's behaviour on its home

market is contrary both to international treaty law (A) and to customary international

law (B).

A. NICCHIA'S ORGANISATION OF ITS DOMESTIC

EMO INDUSTRY IS CONTRARY TO GAT

Mercuria submits that Nicchia, in the way it arranges its internal EMO industry,

behaves in a manner incompatible with its obligation under GATT, specifically contra-

vening articles HI [1], HI [4] and XI [1].

(i) .NICCHIA CONTRAVENES ARTICLE XI [11 GATT
BY ENGAGING IN PRICE FIXING

As a result of the Nicchian Department of Economic Affairs' (D.E.A.) intervention

in coordinating competition, domestic pricing is arranged only by reference to qualita-

tive criteria and not to the costs of production. State intervention acts therefore in such

a way as to create artificial market conditions in which there is no price-oriented compe-

tition. In such circumstances, price fixing in effect constitues profit fixing. As discussed

above 35, a large proportion of the significant profits made in this way are channeled to-

wards subsidising the dumping of Nicchian EMOs on foreign markets. The Mercurian

EMO industry has suffered at the hands of Comcar and ELEC, two Nicchian companies

engaged in such activities. As a result, the ability of weakened Mercurian companies to

undertake any export initiative to Nicchia has been severely curtailed. Thus the inter-

vention of the Nicchian government in fixing EMO prices constitutes an indirect
"measure" within the meaning of article XI [1] (?) restricting imports from Mercuria.

35. Supra CLAIM, PART I C (i) 1, 2, 3.



Mercuria submits that by reason of the role the Nicchian governmerit plays in price

fixing, it contravenes its obligations under article XI GATE

(ii) NICCHIA CONTRAVENES ARTICLES XI [1] AND III [4] GAT
BY ARRANGING DOMESTIC EMO DISTRIBUTION

In accordance with the obligatory EMO distributorship agreement prepared by the

Nicchian Government, distributors who terminate their distributor contracts with their

manufacturers are restrained from domestic distribution on behalf of another manufac-

turer for five years. In addition, in accordance with Nicchian law only licenced distribu-

tors can offer the necessary monthly battery maintainance or replacement service, a re-

quirement which is technically unnecessary. In Mercuria's submission, the participation

of the Nicchian government in this arrangement constitutes a violation of article XI [1]

and article III [4] GATT.

1. Nicchia's arrangement of domestic distribution is a material breach
of article XI [1] GAT

A key factor in placing a product on a foreign market is the availability of inde-

pendant distributors with a developed clientele and secure market base. In effectively

denying Mercurian manufacturers the possibility to "poach" key distributors, Nicchia

unlawfully restricts Mercurian manufacturers' ability to export to its market. The only

distributors available to Mercuria are unlicenced beginners and distributors who have

not operated within the last five years. This violates article XI [1] GAT.

2. Nicchia's arrangement of domestic distribution is a material breach
of article III [4] GAT

By restricting Mercurian access to established and successful distributors, Nicchia

also restricts the ability of Mercurian undertakings to implant an efficient servicing

network in Nicchia. EMOs require regular monthly servicing and battery replacement.

The quality of servicing and its availability must be determining factors when choosing

to buy a particular make of EMO. The distributorship agreement coupled with the un-

necessary servicing-licence requirement has the effect of discriminating against Mercu-



rian EMOs once they have entered the Nicchian market. This constitutes a violation of

article III [4] GAIT (the "National Treatment Clause").

(iii) IN PARTICIPATING IN THE ALLOCATION OF FOREIGN MARKETS

AMONG ITS DOMESTIC EMO MANUFACTURERS, NICCHIA HAS VIOLATED

ARTICLES XI [11, III 1111 [1] AND III [4] GATT

1. The allocation of foreign markets under direction from the Nicchian government

constitutes a violation of articles XI [1] and III [41 GAIT

Two of the Nicchian companies Comcar and ELEC have focused or

"laserbeamed" 36 their activities on the Mercurian Market under the direction of the

Nicchian government. These undertakings have engaged in dumping activities on the

Mercurian EMO industry. The disruption of the Mercurian industry, evidenced by its re-

course to forced redundancies and its loss in market share, has the effect of neutralising

and indeed adulcorating its ability to engage in effective export activities. Thus the mea-

sures taken by the Nicchian government have a deliberate import restricting effect

contrary to article XI [1] GATT.

2. The Allocation of foreign markets under direction from the Nicchian government

coristitutes a violation of article III [1] GAT'

The allocation of foreign markets also consequently constitutes a violation of ar-

ticle III [1] GAT. For the reasons given above, the focusing or "laserbeaming" on the

Mercurian market has the effect of causing considerable disruption to Mercurian EMO

production. The ill concealed import restricting nature of this practice also serves to

"afford protection to domestic production" in a manner incompatible with article III [1]

GAIT. Nicchia's GAT illegal protection of its home market is central to its unlawful

trade policies as a whole.

36. EEC Doc. (note de synthse) du Groupe d'Etudes du 23 avril 1987 RICES 437/87 vol.
G/gw : in relation to Japan. The EEC went on to note, 'The panapoly of subtle and
effective measures designed to counter the penetration of the indiginous market"



B, NICCHIA'S ORGANISATION OF ITS DOMESTIC

EMO INDUSTRY IS CONTRARY TO CUSTOMARY

INTERNATIONAL LAW

Through its organisation of its domestic industry, Nicchia has violated two prin-

ciples of customary international law ; the principle that restrictive business practices

are unlawful and the principle of sovereignty.

(i) NICCHIA'S SUPPORT FOR RESTRICTIVE BUSINESS PRACTICES

IS UNLAWFUL

State practice and opinio juris confirm that restrictive business practices are in ge-

neral contrary to international law. State practice since the 19th Century 37 has always

had for its objective the creation of a liberal world economic order. More recently, seve-

ral leading states have taken the initiative to combat the threat of restrictive business

practices through legislation 38. Some countries have even obliged themselves to elimi-

nate such practices such as the E.E.C., E.F.T.A. and other regional groupings. Various

UNCTAD reports published in the 1980's note that the legislation of both developed

and developin countries is increasingly aimed at abolishing trade restrictions 39 .

Opinio juris in general is strongly in favour of the dismantling of restrictive busi-

ness practices 40. Support also comes from other international fora dealing with the

question. Of particular note are numerous decisions in the context of the O.E.C.D. and

most importantly the United Nations Set of Multilaterally Agreed Principles and Rules

3Z UNCTAD RESTRICTIVE BUSINESS PRACTICE INFORMATION, UN. Doc.
TO/B/RBP/inf. 12 at 3.

38. USA : Section 301, Trade Act 1974, also art. 1302 Omnibus Trade and Competitiveness
Act 1988 ; MERCURIA : LAW AGAINST RESTRAINTS OF COMPETITION JAS
AMENDED) ; E.E.C. : Dir 176/8 7

39. Ex: U/N. Doc. TD/BIRBP/II at 26 (1982) ; U.N. Doc. TD/B/RBP/III at 12 (1983)

40. CARREAU, FLORY, JUILLARD : DROIT INTERNATIONAL ECONOMIQUE
3 me 6d.) 1990 at 212



for the control of restrictive business practices 41, a resolution taken under article

131 (b) [6] of the United Nations Charter.

Indeed, even though Chapter V of the Havana Charter dealing with such practices

was never ratified for technical reasons 42, its general principles are taken up in article

XXIX [1] GATI 43 and all contracting parties undertake to observe them. Non-tariffary

trade restrictions were successfully addressed in Tokyo Round and a further extension in

the domain of services is envisaged in the Uruguay Round. In Mercuria's submission,

there can be no question of the unlawfulness of restrictive trade practices.

(ii) NICCHIA HAS VIOLATED THE PRINCIPLE THAT NO STATE MAY USE

ITS SOVEREIGNTY IN SUCH A WAY AS TO CAUSE UNWARRANTED

PREJUDICE TO ANOTHER STATE

State practice and opinio juris confirm that a state must not cause unwarranted

harm to another state trough the exercice of its sovereignty 44.

Mercuria submits that Nicchia has acted in breach of this principle of customary

international law in its administrative support of its domestic EMO industry. As

elaborated above 45, the effect of this support has been to throw the Mercurian EMO

industry into a state of turmoil. The Mercurian manufacturers' malaise and the conse-

quential prejudice to the Mercurian EMO economy can be indisputedly linked to the ef-

41. U.N. Doc. 1. D./RBP/ConF 10

42. CARREAU, FLORY, JUILLARD op. cit. at 95.

43. Article XX [,11 GA T, 138 UNTS 340.

44. TRAIL SMELTER ARBITRATION (U.S. v. Canada) 1941 R. INT'L. ARB.
AWARDS. 1905 at 1965; L'AFFAIRE DU DETROIT DE CORFOU (RU. v. Albanie)
(Fond) 1949 C.IJ. p. 4 et seq. ; LAC LANOUX ARBITRATION (France v. Spain) 12 R.
INT'L ARB. AWARDS (1957) p. 83Z

45. supra : Counterclaim Part HA.



fect of Nicchia's administrative support for its EMO producers. It is .submitted that by

reason of this support, Nicchia is in breach of customary international law.

(iii) CONCLUSION

In conclusion, the extent of Nicchia's breach of its obligations under international

law may be better appreciated when one conceives Nicchian trade policy as a whole. It

appears, in fact, that Nicchia has devised an intricate strategy by which its national com-

panies can forcefully infiltrate foreign markets. Having announced a program of promo-

ting the establishment of plans for the proiduction of EMO's as a key to general indus-

trial development, Nicchian authorities have first created the appropriate conditions

that enable national EMO manufacturers to operate in a non-competitive environment.

The latter has been achieved through coordination of domestic prices under the supervi-

sion and blessing of the D.E.A., and through the effective proofing of the home market

from foreign competition. Trading under such advantageous terms has provided these

companies with considerable profits that have unsurprisingly not been distributed to

shareholders but have been channelled into export financing. Niccian ulterior intent

seems thus to have consisted in insulating the home market from any kind of competi-

tion in the prospect of getting the necessary financial capacity to support dumping activi-

ties in foreign markets.

The targetting of export markets under the direction of the DEA further indicates

that Nicchian companies act in concertation and do not enter into competition with each

other on the particular foreign market allocated to them. It is therefore submitted that

Nicchia has carefully planned a trade policy which results, by an ingenious manipulation

of unloyal and restrictive practices, in attacking a foreign market and putting this mar-

ket's national manufacturers in jeopardy.

It is Mercuria's respectful submission that this behaviour constitutes a flagrant

violation of international law and cannot be allowed to continue.



FOR THE REASONS MAY IT PLEASE THE COURT TO.

1. DISMISS THE CLAIM BY NICCHIA AS UNFOUNDED,

AND BY WAY OF COUNTERCLAIM,

2. TO DECLARE NICCHIA OBLIGED TO DISCONTINUE ALL

ADMINISTRATIVE SUPPORT OF RESTRICTIVE BUSINESS

PRACTICES, SUCH AS ARRANGEMENTS ON PRICING,

DOMESTIC DISTRIBUTION AND ALLOCATION OF FO-

REIGN MARKETS'LIKELY TO ADVERSELY AFFECT TRA-

DING INTERESTS OF MERCURIA.
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