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JURISGICTION

4irva and Icbam have agreed tu submit the present dispute for resoivtion oy

International Court of Justice.

The pariies have not 4qualified the jurisdiction of this Court nor nave tney

1

Fail

agreed that the Court may decide the issues ex agued et bong, pursuant to parasgrapr

2 of Article 38 of the Statute of the International Court of Justice.

STATEMENT OF FACTS

The parties have agreed to the statement of facts as appear in thes Compromi:

and Clarifications. The nationality of the three desceased technicians is not

clarified and has been arqued in the aiternative that they are ali of Icbam
nationality or that they are all of other naticnality.

SUMMARY OF ARGUMENT

he respondent wili submit  that its wuse of forcs was Jusiified under threw

separate and independent heads- of internationai iaw. They are:

ia) The possession of nuciear weapons is in breach of a jus cogens cf

law which prohibits activities that threaten the surwvival of mankind.

international

It will be submitted that the commission of such a “crime against humanity" erovided

Mirva on behalf of the Conclave with a righlt to use armed force to redr

231 eSS 1ne

breach, such a right being recognised in internationai law.



{ib

(&) The possession of rnuclear weapons by Icbam was a breach or inrealenes

Yreach of international peace and security in contravention of the United Mations

Char tar. As  such, it was a matter "appropriate for regional action” pursuant to
Chapter VIII of the Charter. It will be submitted thalt the Security Council has by
its own practice re-interpreted the requirements of Chapter VIIL such ihat in the
circumstances of this case there was no requirement for the Conclave or Mirva to

gbtain pricr authorisation from the Security Council for itz action.

{c) In the circumstances of this case, Icbam’s possession of nuclear weapuns
posed a real and immediate threat to the peace and security of the cegion, and to
the territorial integrity and political independence of Conclave States both

-
H
1}

individually and collectivelv. e threat was of a kind 3iving rise {c a riakt ig
use armed force in self-defence pursuant to Article 51 of the United Mations

Charter.
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CHAPTER 1: SCOPE OF THE RESPONDENT'S SUBMISSION

In submitting that HMirva’s use of force was legal and justified in internaticnal

-

aw, it is acknowledged that Mirva must demonstrate botn that Ickam’s actions were
themselves illegal and that the illegality was of a kind whizh gave NMirva a ri-_f',‘nt to

uce force in response. It is for this reason that the Respondwnt does nol seek 1o

-+

rely on the possibility that Icbam’s acquisition of nuclear wespons was in breach ©
cusiomary international law, or of regional customary law. uhile it may well be
argued that , the principle of nan-proliferation has crystallised into customary iaw
{either generally or within the Eurasian regiom, to estabiish that Icbam breached
such customary law would not thereby establish Mirva's rignt to .use force o remedy

the brezach. It is acknowledged that breach of a treaty or of

r
[ o
o
s
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=
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=
~
-
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delictual in nature and that such a delict does not orf iise

region with the risht to use force to remedy the treach.
Consequently the Respondent’s submission rests upon three separate and independent
heads of international law which, it will be submitted, provided Mirva with a right

toc use force in response to Icbam's illegal actions. They are:

{a) In chapter 2, the submission that Icbam’s actions breachsd a jus cogens of

international law and that Mirva was entitled to use force to remedy the breach.

(b In chapter 3, the submission that Icbam’s actions were 3 matter “appropriate

for regional action" pursuant to chapter {viil) of the UMN, Charier and that the
seCurity council of the United Nations has by ite own practice reinterpretzd chapier
8 so as to remove the requirement for prior authorisation of enforcement actions in

circumstances such as those here applying.

(© Also in__chapter 3, the submission that Icbam’s actions provided Mirva with a

right to use force in self defence pursuant to Article 51 of the UMN. Charter.
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Although the Respondent submits that all three of these heads of international lauw
are applicable on the facis of this case, it is respectfully submitted that the

Cowrt’s accepiance of any one of them is sufficient to exonerate the Respondent.

CHAPTER 2 HMIRVA AS AN _AGENT OF THE CONCLAVE WAS ENTITLEDR TG ACT ik IESPONSE T

ICBAM'S CRIME AGAINSY HUMANITY

2.1 Icbam’s manufacture and/or possession of nuclear weapons contravenss ihe jus

. ¢ogens_prohibiting ’crimes against peace and humanity’s

2.1 Jus cogens are the highest manifestation of international law

The dostrine of jus__cogens as the paramount authgrity in intermationa’ law .zs

formally recognized in Article 53 of the Vienna Convention on the Laws of Treaties

(196 which states in part:

« a peremptary norm of general international law is a norm accspted and
recognized by the international community of States as a whole as a norm from
which no derogation is permitted .

Despite its relative vouth as a formal precept of international law, the existence

n

of the peremptory norm has been continually recognized by juristis since at lzast the
1&6th  century{ll. The distinguishing feature of ssuch a rule i3 its relative

irdelizility when compared with the ephemeral exisience o rueles of Castom

which is why the IL.C. refused to provide a positive definition in the Vienna
I'nd

Convention, preferring instead to allow state practice to determine its cantent and

parameters.J{2} The International Court of Justice has recognized the exisisnce of

]
-t
-

these peremptory norms on at least two occasions, including in its exampies:

[

of genocide and crimes against humanity such as slavery and racix

(1<)
-
-,

discrimination{3} Other examples include the crimes af piracy and of political
terrorism  and the taking of hostages, while the principles of inter  alia
self-determination and of permanent sovereignty over natural resources have bean
croposed  as  ’candidate’ jus  cogens.43 The essential feature of such peremplory,

aorms  is  that no  nation may contract out of their farmation uniike the more osual



-
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normative process, and hence the rules of gbjection, recognition and acquisscence

2,02 THE  PROHIBITION OF CRIMES AGAINST PEACE AND HUMANITY IS A& IECOGNIZEC JUS

SOGENS

P i

The concept of crimes against peace and humanity griginated in the judgment of the
Nuremberg Military Tribunal which established seven principles that were codified by

the International Law Commission as the "Principles of International Law Recognized
in the Charter of the Nuremberg Tribunal and in the Judgement of the Tribunal’, and

affirmed as principles of international law by the United MNations General Assemb
in  1246ds8% Principle VI reads in part, "the c¢rimes hereinafier se2t 24t are
punishable as crimes under international law: a) crimes against peacsa: .. o) war

crimes: . ¢) crimes against humanity '

The principle has subsequently been the subject of several draft codifications and
proclamations{7> and has Gbeen . endorsed as a peremptory norm by numerous
international authorities.(&} It is acknouledged that the precise category 3t
crimes remains undefined, but this does not detract from the status of the rule as a

recugnized 'jus cogens’.

2.1.3 THE USE _ AND POSSESSION OF MNUCLEAR WEAPONS &RE ILUESAL  UMSER SUSTONAS

INTERNATIONAL LAW

(ar Rules of numanitarian warfare prohibii the use of nuclear weagon:

The use of nuclear weapons is prohibited by established customary rules  of
humanitarian warfare. Aithough there is no positive statement of internationzl lauw

that expressly proscribes the use of nuclear weapons, & prohibition can be inferred
as a rule of custom from a number of sources of international law that include

treaties, Jjudicial statements and jurisprudential writings.

warfare 1is governed by the jaws of nature and of humanity is of ancient usage amony
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civilized nations{9} and the modern origin of the doctrine is found in the

Declaration of St. F'e.ter-sburg (1868103 which estabiished tuwo fundamentsal

arinciples:
1o The conduct of warfare is gaverned by the laws of humanily.
2. Military necessity cannot override the humanitarian laws of war.

This concept of an overriding code of natural law that governs the conduct of
warfare in the absence of espress undertakings by States has been endorsed fo.
centuries by eminent Jjurists{1l} and it 1is most clearly expressed in the famous
"Martens Clause" contained in the preamble to the Convention Respecting the taws and
CL;stnms of War on Land (Hague IV, 1207)X123:

Until a more cumplete code of the jaws of war has been issued, the Hish
Contracting Parties deem it expedient to declare that, in cases not included
in the Regulations adopted by them, the inhabitanis and the beligerenis
remain under the protection .and the rule of the principles of the iaw of
nations, as they result from the usages established amcng civilized peoples,
from the laws of humanity, and the dictates aof the public canscience.

The principle contained in the 'Martens Clause" was relied upon by the Nuremberg
Military Tribunal{13} in its rejection of Kreigsraisgn,{i4} and was appliad by the

Tokyo District Court in'the Shimoda Case{l15} where the Cuurt concluded that the use

of nuclear weapons was illegal under public international law. The use of nuciear

ueapons is not illegal simply because their potential uses may break recognized
reles of warfares Rather, nuciear - weapons a&are qualitatively differeat fraw
conventional weapens, and  consideration of their inhersnt characizsrisiics
necessitates the «conclusion that their deployment in any capacity musi coatravene

international law.

The laws of humanitarian warfare proscribe twc conceptually differeni types o

-ty

conduct. The first is the use of weapons that are prohibited per s becauss ithey
cause unnecessary and inhumane suffering to combatants. Inciuded among the specific
prohibitions are the wuse of poisonous or poisoned wespons, asphyxiating gases, and

chemizal and bacteriolagical weapons.{143 The widespread and uncontainable
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radiation that emanates from a nuclear explosion places such weapons within this

canceptual category. Although the conventions on unlawful weaporry have not

(0

pecificaily mentigned auclear weapons, they ail g-eiterate tne cardinal principie

-
[11)

hat *the right of beligerents to adort means cof injguring the 2aemy is not
unlimited’, {173 and provide standards by which to judge the jesaliiy of current and

future technological developments.183.

In addition to proscribing certain types of weapons, customary international law

restricts the conduct of belligerents during war. Amcng the prohibited activities

et

are the use af weapons to damage the environment; the waging of var agains
civilians irrespective of uhetherl the consequence is the terrorization of ihe
population, or their extermination in whale or in part;{i?} and the laws of

: &

neutrality require that acts of belligerency and their consequences be confined to
the defined zones of combat. The use of nuclear weapons necessarily invoives
violation of each of these precepts because the effects of =2 nuclear expiosion
cannot be controlled- either spatially or temporaliye The spread of radicactive
contamination is dependent on the prevailing airflouw and weather conditions and
herce cannot be confined to the 2one of military activity, while the enormous blast
area of a thermonuclear explosion and the subsequent widespread confiasration anc

radiation renders it impossible. to differentiate between military and civiiian

targets. This construction of the humanitarian laws of warfare is further supporied

]

5v a number of General Assembly resolutions wirich prohibit the sse of nucizar

weapons as a agirect viclation of the United MNations Chartier and az a crime asgainst

humanit Y.{Z‘C‘}

{b) The pussession of nuclear weapons is illegal

(i) The possession of nuclear wszapons is predicated upon their use

The passession of nuclear weapons is purportedly justified by the claim that their
mere possession constitutes & guarantiee that they will never be useds However, ine

theary of deterrence contains an inherent iogical inconsistency inasmuch as it is
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only the demonstrable resolve to use them that provides the deterrence. Hence, the
rosseseion of nuclear weapohs is pointless as a tool of foreign poiicy vithoui the

suarsntee that they will be used, and such use, under any conditions, i3 itiegan

i1 Their mere possession vioisies fundamental norms of numan rights

The possession of nuclear weapons necessarily entails the viglation of a number of
human  rights guaranteed by international law. Foremost among these iz the cight of
human beings to live in peace. Peace as a human right is not merely the absence of
armed conflict. Rather, the concept, as developed by international scholars,(213

embraces such concepts as ecocnomic equality amang nations, social justice and t

zbsence of coercion and fear on bath the municipal and international flanes. It ic
achrowledaed that there is an everpresent "tempiation to bzlieve that a desirab
proposition is a human right, and to rely on the siigntest svidence s prowve
it",(22> but the human right to peace has evoived as a legal eatitiemeai. An

overwhelming variety of orthodox norm-creating sources such as multilaters)

treaties, (23} the Universal Declaration of Human Rights 1948{24) and the UN.

Charter itself evidences this. The mere existence of nuclear weapons nsgates this

fundamental right as their threatened use endangers human survivab

(iiiy THE__PRINCIPLE OF NON-PROLIFERATION IS AN ESTARLISHED RULE_ OF CUSTOMARY

INTERMNATIONAL LAY

Mor—proliferation, as a concept, can be identified by reference to Ariicie . anéd 2
of the DMuclear Mor—Proliferation Treaty (1968)h The principle of non—proiifzration
satisfies the iwo—fold requirement for reccgnition by the court as a binding noem af

internaticnal law. The North Sez Continental Shelf Case{29) discussas the element

~

of time for the formation of a custom but 'even without the passage of any
censiderabie  period of tims, a very widespread and representative pariicipation in
the convention might suffice of itself, provided it included that of States whose
interests were spacially affacted/{24F "IMlot only must the acts concerned zmount

to a settled practice, but they must aiso be such, or be carried out in such a way,
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as to be evidence of a belief that this practice is rendered gbligatary by the

l 'I

existence of a rule requiring it {273

The principle was first raised in 1946 with the introduction to the Unitea Nations
of the Baruch Plan caliing for an international agency with full reguiatory control
over all uses of nuclear ener_gy.{Za} It was refined and developed continuousiy
since that time culminating in the formation of the NPT. The NPT went into force un
March S, 1970. As of January 1, 1983 there had been accession. notification and
succession to the NPT by 115 States. The NPT was accompanied by =2 Secumty Counci?
assurance resolution{29> adopted by the U, USSER. and the _U.S.A-. The two
remzaining nuclear. powers, France and China, did not adopt the resolution nor are
they party to the NPT. The NPT does not of itself create a normative principle of
customary international law inasmuch as a significant number of States,i300 did not
sign. This does naot mean, however, that they cannat be h2ld tc be bound by the
principles underlying the Treaty. A Treaty by itself is not sufficient evidence as

to whether a principle has become binding customary international law.{313

However, prior and subsequent Stste practice can also be 2 determining factor in the
formation of custom{32} Although States that are particularily affecied by the
Treaty have not signed it they have evinced their intentions to be bound by the

principles of the Treaty in various ways.{33}

To the extent that the treaty creates a climate in which a state does t 5
for one of a number of reasons but, neveriheless, decides not to dev
nuclear weapons, the treaty has fulfilied most of its functions.{243

C,‘ (("-
0

An  exhaustive invastigation of the State practice eprior and subsequent to the chming
into force of the NPT clearly demonsirates a universal acceptance of the principle
of non—proiiferatisn. gxamples of such State practice include:r numerous General.
Azsembly resolutions;{357 uniiateral deciarations;{367 bilateralld?l and
multilateral{38} agreements; and the creation of the Latin American Nuciear Free

bl o T 2 )
zaned 350
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The conclusion can be reached that the ‘principle of non—proliferation as enshrined
in Articles I and II of the MPT has become 3 rule of customary internaticnal law ang

15, therefore, binding on the internationzi communily as a whols.

2.1.4 This illegajity is a recognition that the possession of nuclear

constitutes a crime against peace and humanity

Establishing the illegality of the use and possession of nuciear weapuns does not of

-

<itself constitute a demonstration of the criminal nature of Icbam’s activity.
Rather, it is the specific nature of the illegality that legitimate's Mirva's
actions. The use and possession of nuclear weapons constitute a breach of botn the
traditional corpus of hnumanitarian law and the more recently <corceived, buat
nonetheless wvalid, normative rules of human rights, and it was the recosnition of
this threat to civilization that provided the impetus for the evoiution of
non—proliferation as a norm of customary international jaws This muiti-faceted
illegality is clearly a reflection of the international recognition that nuclear
weapons in every aspect are a threat ‘to the peace and future zaxistence of mankind.
It is _acknouledged that a small number of powerful and politically dominant nations
that possess nuclear weapons deny their illegality, but this dees not derrogate from
the wvalidity of the Jus cogens that guarantees mankind’s rigat to continued
exigstence by prohibiting crimes against peace and humanity. The exisience of ihis
peremptory norm is accepted by wirtually all nations, and the denial of the
ilegality of nuclear weapons is only material to the question as to whether their
possession constitutes a proscribed crime. Within this context the attitude of the
nuclear powers is not determirative of the illegality of nuclear weapons, giver that
they constitute only a small percentage of the international community, every member

of which has a vital interest in preventing & nuclear confiict.

22 Regional _organisations have & right to asct against members whu commit crimes

adainst humanity.



The existence of the concept "international crimes,' iwe, offences
which endanger the fundamental values of the international cammuniiy as
a whole, has given rise to the universality principle, whereby every

state which is a3 member of that community has the power to relatiate

-3
against such offences wherever they may have been comgiited.os0d

The universality principle was developed in response to an increasing awasrensss that
there exist supranational interests that affect ‘the common wel-being of a
nations, and which require legal protection within the framework of an internationai
criminal jurisdiction. The doctrine that any state can prosecute an ’international
criminal’” has been recognised with respect to acts of piracy for many years, but it
rnac undergone a remarkable transition fraom the merely permissive right of States to
prosecute individuals guiltly of piracy to that af an imperative gbligation to

co—operate in its suppression. Article 186 of the Harvard Draft Recsarch Convention

n

on__Piracy (1932 contained only the right of the parties "w 1o make every

expedient use of the powers to prevent piracy. However, the Geneva Converntion on

the High Seas (1958X41} ext-ended this to co—operative uobligatiocns of the par‘ties.l
and the United Nations Conventign on the aQ of the Sea (1773{42; establishes an

imperative duty to co-operate in the suppression of piracy.

The catalogue of internaticnal crime has expanded rapidly since its inception, and
{43} but the *’ormu'iation by the Nuremberg Military Tribunal of crimes against peace

nd humanity was accompanied by the realization that the universality rrincipie was

Qe

nat  of itself a sufficient mechanism for preserving mankind's peacsfui coe:isience.
Such  crimes are as much insirumenis of State policy as they are the acie of ihe
individuals who perpetrate them, and in recognition of this a number of organs a7
the wartime German Government were tried before the Tribunal and daciared to be
criminal organisations.{44} The attribute of criminal responsibility to a Siate has
subseguently begun to evolve as a norm of international law and the International
Law Commission (hereinafter <called IL.C) in a series of reports .on State
responsibility has sought to codify the principies in accordance with uwhich a Siate
may be held responsible far its intentionally wrongful acts.{45} The mast important
development has been the recognition of -a distinction betuween the international

crimes of a State which result from its contravention of a jus cagzns, and its
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international delicts which are a consequence of all other breaches of international
lau. An international crime is defined in Article 19(2 of the Draft Code of Stiate

Responsibility as a  breach of "wan international obligation sg essential for the

-+~
=

fe fundamenial interests of the international communiiy tnal ils
breach is recognised as a crime by the community as a whole,w'"46) The normative
significance “of the distinction (which is based on a dictum of the IL.I.J437%) is

that the commission of an international crime entitles subjects other that the State
directly injured to invoke the '"'special form’ of responsibility” entailed by the
breach{43}. However, such a distinction is of little vaiue without the requisite
means of enforcement, which is why Professor Brownlie suggested more than a decads
age that the principle of universal jurisdiction might nsed to deveiop in relation

to jus  cogens.{49% Mirva recognises that even a univeirsal lesal interest cannot

entitle any State ito take individual action when it believes that am international

irime  has been committed, for anarchy would inevitably resuit. Neverinsgiess, 11 i

11l

submitted that in the continued absence of an internationai court of criminal

out noi

Jurisdiction (such as the one proposed by the General Assembly
established{S0}), an alternative method aof enforcement must be sought for the
protection of mankind’s most vital interests, and it is further submitied that the

anly body capable of such action is a regional arganization. Although such a

proposallS51) is  fraught uwith the danger of coercion directed against individual
States, the imposition by the Court of a rigid and objective set of criteria for the
axersise of such authority would Hmit regional =nforcement to thal necsssary for

ihz preservation of seace and fundamental human rignis.

CHAPTER 3 MIRVA’S ACTIONS WERE NOT IN _VIOLATION OF ARTICLE 2.4 OF THE Ut

CHARTER

3.1 Icbam’s actions were in bSreach of Articles 2.4 and 1.1 gf the UN. Charter
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Icbam's construction of a nuclear weapons faciiity was a "threat of force" against

other States and a breach of “international peace and security” (Articles Z.d and
i.l respeciivelys

We particular circumstances of the case may convert an otherwise Senisn act inte a

-

veiled  threat dS2s In this case Icbam's actions showed an increasing degree of

ot its

o

belligerence towards the Conciave States, especially by the reasseriic
irredantist policies and by its expressed willingness to "take whatever action is
necessary to protect its histaric patrimony"{53> In these circumstances possessian
of nuclear weapans pased an immediate and " unacceptable threat to the peace and
security of the region. Icbam’s assertion of a purels defensive and external roie
for _ its weapons is patently unconvincing in the light of its irredentist

aspirations. Moreover the December 14, 1982 statement by Ichbam leaves open the

P

puss:bility of Icbam using its weapons in a *first sirike’ aganst exiernal 3
such a strike being justified as anticipatory self~defence. Thus, even if Ichbam's
zlaim was true it would still pose a threat to the region because the effects o7
nuclear conflict between Icham and nan—Conclave States would unavoidably embroil the

Conclave. Radiation clouds are na respecters of State boundaries.

The fundamental purpose of the UN. per Article i.1 is the maintenance of
»

international peace and security. Acquisition of nuclear weapons by 30

aggressively-inclined State is contrary io tnis purpose; is a threat to neighcouring

2e  contrary  to Article 2.4 and calls for the iaking of "zffective mezsures” o

rectore peace and security as praovided for by Article l.d

3.2  Mirva’s actions fall within the recognized exceptions io Articie 2.4 of the

UN. Charter

321 The Conclave was entitled to authorize Mirva to act under Chapter VWIII Jf the

LLN. Charter

wal Mirva was entitled to _asct under ithe Conclave Constituticn




{1) The peace of the resgion was endangered by an "intra—-regional conflict".{33)

a2
[}

treaty must be interpreted “in good faith in accordance with ine ordinary

meaning given to the terms of the trealty in their context/ {545

"Conflict” has been defined as "the <clashing or wvarianc

qQ

m
0

of oppos

principles, statements, arguments, etc.'{S3} and in the present case thare is

3 clask of opposing views as to the defence of Eurasiaz between Isbam and ab

other members of the <Canclave within the meaning af "caonflict”, especisly

3iven the context of endangerment to peace overriding Articie

(il The peace of the region was endangered by another '"fact gr situation”

The

s}

I
0

o

using armed force,dS9) uwhich Ariticie

f

n

n

et

-
e

3 -

words "any other fact or situation" must be interpreted in the contextiST]

the endangerment to peace and the maintenance of peace and securiiy

envisaged by Article 7 of the Conclave Constitution.

accordance with Article 7(a) of the Conclave Constitution, the Conclave met
January 1, 1984 and agreed to use force to restore the peace and security
Eurasia,{58) with the necessary 380 percent of Members wvoting in favour of

- et e
ivb) establishes as a meacure wn.ch may

be authorized under Article 7(ak

(b) Mirva's actions were not in breach of Chapter VIII of the N, {harier as

amended by State and Security Council practice

A}

k4

in the
action”
Icbam’s

force

circumstances of this case, Mirva's actions were "appropriate for rezionz’
pzr  Articie 3SZ.1. As the aroup of States most immediately affecisd by
actions, and as the only bady capable of effectively removing the threat of

and

ensuring the maintenance of regional peace and security, the Conclave i

e

an "approsriate” body, and the matters were appropriate for regiocnal action



Under Articles 3220 and 33(1) the Conclave was first obliged to s2ek
sattlement” of its dispute with Icbame It consistently scusht consensus with Icbaa,

until  the Icbamese declaration of December 2@ exhausted the possibilily of
reconciliation "through such regional arrangements’ under Ar.ti-;‘xe S0
Counclave notified the gecurzty Councii of the dispute, which then failed to Fulfii
ite imperative duty wunder Article 3% to determine and act on “any threai to the
peace' Resort to either the General Assemply or the Internstional Court of
atter December 21 would have proved fruitless given the time constrainis involved.

- -

Tre Conclave has therefore also satisfied the requirement of Articie 33(1) to use

peaceful means of their own choice'.

virva’s  eventual actions were authorized by Articles 7{a) and 7{b) of the lonclave
Treaty, inasmuch as more than 80% of the Members agreed tg use armed force ir
response to " an aggression which is not an armed attack, an .. intra-regional

contlict, or . any other fact or situation'.

The obligations aof the Conclave States were not inconsistent with their obligations
as members of the UN. (Article 103 UN. Charter). Aprticle 1.1 of the Charter
stresses the need for "effective collective measures"” in order to “maintain
international peace and security", this being the fundamental raison d'etre of the
UN(ST2 "Mone2 of the other purposes of the Organizaiion can Se acnieved without
peace and sscurity o Armed peace uwith the tear of war as a recurrent tneme is not
sufficient for the achievement of the purposes of the TUMNI W' {ol} This ggal
e3uires that " any breach of the peace will be nipped in the bud and prevented

from growing into large proportions'.(62} The necessity for effzctive measures for

maintaining peace is thus nat in conflict with Article 7 of the Conclave Treaty,

The UN. Charter envisages three bodies which are to have a role in maintaining
peace and security. They are the Security Council (Article 24)% the General
Assembly (Articles 10, 11 and 14, and the ‘Uniting for Peace’ ResolutionisZin and

regional  Drganizations (Articles 33, 52-34). Although the Security Councii iz given
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primary responsibility for this function, its responsibility is not exclusivz.(é4}
The fact that the Security Council was wunable g carry oui iis primary
responsibility was recognized as garly as 1947, vhen the Military Staff Committee
Report on  the implementation af Article 43 revealed irreconcilaple dify
between the 3Security Council membersdé5r No further attempt to impiement Ariicie
43 has occurred, nor have the transitional security arr-ahgements in Article 106 ever

been invoked. The paralysis of the Security Councii led to the Uniting for Pazce

Resolution by which the General Assembly attempted to fiil the vacuuine Its residual
responsibility for th:e "maintenance of international p2ace =3nd security" was
sonfirmed in ti;e Certain Expenses Case.éé) Security Council impotence alsa jed to
the {formation of a number of regionail collective defence organizativns, ¢.g. NATG,
Warsaw Pact, SEATO, ANZUS, and the Rio Treaty. "The withering away of the Securits
Council has led to 3 search four alternative peace-keeping insiitutions « kegionsl

orzanizations are another obvigus candidate".J{&67}

It is in this context that the actions of Mirva faill to be assessed. The UM
Charter is a constitution, and "\, is not a static thing. It and the Organization
that it creétes must be adapted to new and changing circumstances . by 3 process
of interpretation and application to situations”.{é68} The need Tor flexibility and
adaptability was stressed at the San Francisco Conference itself: "We do noi want
to lay down rules which may in the future be the signposi for the zuilty znd a trap
for the innocent"d{&?¥ The viability of ths UN. can onily be assured by its ability

to respond to unforseen circumstances, and by preventing its
rendering it a dead letter through blinkerad literalisme The purposes whith it was
orizinally intended to serve will not be attained if Constituticnal rigidity causes
the world community to ignore the UN. as irrelevant to the practical imperatives
which determine State policy. The Court is faced uwith a choice between tuwo wisuws of
th2 basic purpase of the UN. Charter:

(a) to attempt to maintain peace and pruovide a context for peaceful adjusiment of

disputes and to that end to read the Charter as a dynamic rather than static

instrument; or
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(k) to maintain the formal and rigid separation of function between the Security
Council and the two other bodies envisaged as having 3 simiiar role, l.e. the

General Assemoly and the regional organizatiors

Boutn  the General Assembly and the I.0.J. have in the past supported the former
view.{703 »
Treaties, of which the UN. Charter is one, must be interpreted in their
context,{71} including the taking into account of subsegquent state practicel72].
There is already a well established tradition af amendment of the UN. Charter by
interpretation in order to make crucial provisions effective. Althougn the clear
intention of the delegates at San‘Francisco was that while the Security Council was
to act, the General Assembly was only to discuss and amend, in 1950 1t inilerpreted
Articles 10, 11 and 14 as agiving it the power to take military actica when inz
Security Council has 'failed to exercise its primary responsibility{73% Further,

to prevent total stultification of Security Council business by the wveto, the
requirement of 'concurring” votes of the five permanent members in Article 27.3 has
bezn reinterpreted to be satisfied by the abstention, or even absence, af a

permanznt member 742

The Security Council, like other UN. grgans, has the power to determine its own

e . 1

Jurisdiction{75; and nas done <0 with regard to its powers under Thapier VIII. &

modification of the role of Regional Crganizations has occurred simce 1945, in ferms

-~

cf¥ the cequirement for autharization of enfurcement actions under Article 33Ul and
the requirement to keep the Security Council informed of actions which such
organizations undertake or have "in contemplation" under Article 34.  In the
Dominican Crisis in 1960; the. Punta del Este decision in 1962; and the Cupan crisis
of 1982, the QAS. informed the Security Council of its sanctione after the;, had
been taken, not while they were still in contemplation{76; The Councii mace na
mention of any need for advance notice. It thus appears that the Security Council
h3s waived this requirament for prior authorization, and the Conciave nas met the

requirements of 54 by its telex of January 1, 1984, Alternatively, if prior
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notification was still required under Article 54, this is a separate obiigation owed
to the Sacurity Council =zlone and not is Ichame It is not 2 pre-concition ta the
3

Iy
T

ejzlity of any acticn for the “maintenance of peace and securilys The right to

notification is conferred on the Council, not on Ichbam.

The regquirement of Security Council authorization under Article 33 has besn
similarly modified by State and Security Caouncil practice. Jessup conceded that
inaction by the Council uas“"... the only possible argument against the suybstitutien

of collective measures wunder the Security Council for individual measures by a
single State" {772 This is precisely what has occurrad, and the Security Ccunci)
recognizing its oun impotence, has progressively narrowed the scope of Articie 33.
In the Dominican Debates (196 and Punta del Este Debates (1982} it interpreted
“"anforcement acticn” su as to exciude diplomatic and zconemic sanctiicn:s by 3
re3ional organization.{783 In 1965 in the 2nd Dominican Crisis the use of actual
armed force by the 0.AS. was alsc nat treated as an "enforcement sction" requiring
authorizationd{7%7 The most striking example is provided by the Cuban Crisis aof
1262.(80> Repeated US. attempts to persuade the Councii to take over direciion and
cettlement of the dispute were unsuccessfule At no time did the Councii 2ssert any
right of approval or disapproval of US. actions. This is ali the more remarkable
considering the significant 1level of armed force employed in that dizpute, where
there could be no question of "consent” by the State against wnich it was Jdirected.
Be  draft resglution presented by Ghana and the Unitzd Arst Repubiic frecentsd ihe
Security Council with an opportunity to bring the U5, blockade within the ambit of
Article 53, and the Security CounciPs refusal to consider the resciution must
constitute an admission that it did not regard such actions as being ones which ii

waz appropriate for the Security Council to control and authagrize.

As MacDbonald has pointed outl, regional organizations have moved into a key place in
the Charter’s scheme for maintaining international peace and security. They are
free to invoke wide-ranging measures aof coercion provided aonly that they observe
their own  procedural due-process provisions together with the purposes  and

principles af the Charter.(81F This view is strengthened if, as in this particular

ek

dizpute, the Security Council has abrolated its role.
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Pirva has acted in accordance with the provisions of the Conclav
support  the purposes and principles of the UMN. — and its use of force is an a par
with that of the USWA. during the Cuban Crisis, exercised only after z re
intervene by the Security Council Hence Mirva did ot reguire “authorization"

under Article 52.

Such action by a regional organization constituted the most appropriate vehicle for
the carrying out of the requirement of "effactive collective measures" to "maintain
international peace and security', which primary purpose af the iJN. is enshrined in
Articte 1.1, As Churchill said of world experience under the League of Nations, "it
was only the countries whose interests were directly a.f‘f‘ected i.:y a dispute who could

be expected to apply themselves with sufficient vigour to secure a setilenent.{3Z:

. .-

The hnistory of the world since 1945 shows that this analysis remains wvalide The
attempted introduction of nuclear weapons into the Eurasian resion by Icbam
threatened the peace and security of that area. Only the Conclave was in a puosition
to take ‘'effective" measures, such “gffectiveness" including the abiiity to take
timely action before the weapons became available to Icbame The Security Council
had already washed its hands of this matter. The General Assembly was incapable of
acting in a timely and effective manner. Even if an emergerdcy sitiing within 24
hours was convened,{83} the necessary investigation of the .facts and fermal
procedure  far  taking a decision, follcwed by the period for assambiing of furces io

police or enforce the Assembly’s decision, would have rendered the action futi

—
@€
e
=

preventing the weapons becoming available.

T allow this degree of autonomy teo regicnal organizaticns is no

=
~—
[
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=
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c
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e
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anarchy. These bodies are bound to act according to the rules af their own
constitutions, which must themselves not be in confiict with the UM Charter. Mor
would they be unaccountable for their actions. If they abused this privileged
position they would be <subject to Security Council discipiine L;nder Chapter VIL
Moreaver it would be against their interests ito zbuse their pouer, since this could

lead to a reassertion by the Council of its power io contrel and/or foroid regional
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action. Furthermore, the Conclave is answerable to the I.C.J. under Articie 14 of

he fLonclave Treaty and to the General Assembly under the *Uniting

P

-~
H

cr Peace

Resolution, whos: unwizldy naturs and compozition. makes it mors filisza Tor

i

supervision than initiation.

In light of the failure of the Security Council to carry out its peace-hseping role,
to alss deny such a role to regionai organizations would be to sacrifice the
fundamental purpose of the UN. on the altar of a literalistic and unreailistic

division of powers.

3.2.2 Mirva’s actions were legitimate exercise of its rights of self-defence under

Article 51 of the UN. Charter

(@) Anticipatory self-defence is permitted under Article Si

Customary law has always recognized a3 right of self-defence in response to an actual
or anticipated attack. Although the doctrine 1is of ancient derivation{&4: its

modern statement is closely identified with the Caroline Case{85) in 1837. Tha

undoubted existence af the doctrine was not affected, and in fact was expressly

preserved, by Article 51 of thke UN. Charter uwhich refers to an ’inhersnt’ risht of

-

self-defence, 1i.e. one which exists independentiy of the Charter., Feference to an

[

‘armed attack’ must be read in the light of this 'inherent right® io refer 10 an
anticipated as well as ah actual attack.(86} This interpretation is supported oy

the history of the Articie, which was inserted to reassure the C.dle and other

regional groups that their limited rights of actiion under Chapter VIIL did n

[
—

O

2

deprive them of their traditional right of self-defenced87} The rignt to use for

in anticipataery self—-defence has been subsequently confirmed by State sractice. {833

o
L S )

In 1961, the General Assembly confirmed that its oun peace—~keeping furce ithe ONUC,
had, in taking anticipatory actian, acted within its mandate to only act in

seif-dafernice. 897
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(b) ilirva's actions constituted a legitimate exercise of its right of individual

salif-defence

"

State invoking the risht of anticipatory seif-defence must "show a necessity of

I

o«

eif~defarce, instant, overwheling, leaving no choice of means, and no moment for

deliberation',{90> that 1is, a threat of force in breach of Article 2(&. Such a

g

necessity confronted Mirva and the Conclave States. The operaticnal status of th
weapons facility was imminent.{%13 To allow it to come on stream would have
immediately left the Conclave helpless before a nuclear capability against which it

had no defence. To have delayed the destruction of the plant until after it was

cperational would have involved the risk of destruction of a large arsa by nucizar

fail-out.{22} The time chosen for the attack minimized loss of life and
prooeriy. 923 In ahl these recpects, Mirva was recponding 1o a sressing and urgzrnt

need for immediate action.

The threat to Mirva’s 'security was substantiall The possession of nuclear w2apons
by a State uwhich has reasserted its irredentist policies{?4} anc asserted its
willingness to wuse "whatever means are necessary"{93) tou protect :ts claimed
patrimony posed an immediate threat. The capacity of nuciear weapons to deterimine a
conflict by a single strike negates tl:.e necessity for a State to adopt a "sitting

duck'" posture{?¢} without taking steps to remove the threat.

Further, Ickam has been responsible for the depivyment of a substaniiat nuciear
sirike force in an area which had previgusly been free of nuciear weapons and ihe
asscciated and immediate threat of nuclear war from other nuclear naticns outside

~

the Conclave. The balance of power within the Conclave wili aiso be upsei by
Icbam’s possession of nuclear weapons which will increase the necessity for

measures of seif defence by the ather members. Mers possessiones of

£

ezpons, Hoih

An

nuclear{97} and caonventional,{?8} has in the past constituted a threat surfficient te

justify the exercise of the right of anticipatory self-defence.
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The necessity for proportionaiity in the anticipatory attack{®?} nhac aiso been met
oy firva. There was no assertion of ccmt"m over Icham’s territors or golitical
independence] 1G03 The aciion was Hmiied sirictly to the removal of ihe sgurce of

~ %
H
H

the threat, and was taken in such a manner as to minimize coliatera luss of

{c} Mirva’s acticns were a legitimate exercise of the Conclave’s right of

collective seif-defence

The foregoing arguments apply as much to the Conclave’s colective acts as ithey do
to Mirva's individual assertion of its right of szif-defencedid2} The threat was
one which affected all member States, either directly as a result af ictam’s
irredentist aspirations, or indirectly as a resullt of the inevilable consasuences of
a nuclear conflict with other nations in the region. No formal basis is necessary
for the _exercise of collective self-defence{ld3} aside from agreement by the
relevant Regional Organization that collectively they face an actual or imminent

armed attack and must exercise their right of self-defenc2.{104} Such aciions are

contemplated by Article 7(a) and 7(b) of the Conclave Treaty.

CHAPTER 4 ICBAM IS NOT ENTITLED TQ THE FULL AMOUNT OF DAMAGES SCUSHT

4.1 As Mirva’s actions were lawful no damages should be awarded.

Mirva submits that as its actions were at all times lawful, no award of dam

)
w
[id
1]

should be made in favour of Icbame It is conceded that international law re

(2]
Q
s
o)
.
(]
.
w

Hability for lawful acts in very restricted circumsiances, but thess are noi
applicable to HMirva’s actions. The doctrine of abuse of rights cannot be asserted
by Icbam as the Mirvan air strike was intended to preserve international peace and
security rather than to cause malicious damage .tg Icbam’s proparty.{i033 Similariy,

no analcay can be made with the requirement of compeznsation Tor  the lawfull
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nationalisation of alien property which accrues solely because the injured alien
suffers loss through no fault of his own, whereas Icbam at ali times kn2w that its

acquisition of nuclear weapons contravened the express wishes of the Corclave.

4.2  Alternatively, cham is npt entitled to compensation for the geaths of the
three techniciang.

States may only bring claims in international law on behalf of their ouwn
nationals,{1063 and the statement that the project "wwas zided by technicians from
varigus countries«.'{107} raises the prima facie assumption that at least some of
those killed .uere foreign nationalse The burden of establishing the nationaiity of
the victim rests on the State bringing the claim and this burder has not been

discharged by  Icbam Furthermore, as  the technicians werz .ndependent
contractors{108} it cannot be said that they were in the serwvice of the State{id%
and even if they were, Icbam may only claim for the loss of their services {11G} and
not for their deaths which is a matter for the State of nationality.(1113

AS MIRVAS ACTIONS

Respectfully submitted

Andreuw Hamlyn-Harris
John Sarrett
Katharine Scnneebergar
Jaonathan Slonim

Alan Suwanwick

{Agents for the Respundent’
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