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JURISDICTION

rlirva and Icbarn have agreed to submit the present dispute for resoiution b " Lhe

international Court of Justice.

The parties have not qualified the jurisdiction of this Court nor have they

agreed that the Court may decide the issues ex aqueo et boro. pursuant to paragrap"

2 of Article 38 of the Statute of the International Court of Justice.

STATEMENT OF FACTS

The parties

and Clarifications.

clarified and has

nationality or that

have agreed to the statement of facts as appear in the CompromiL

The nationality of the three deceased technicians is not

been argued in the alternative that they are all of icbam

they are all of other nationality.

SUMMARY OF ARGUMENT

The respondent wil. submit that its use of Force was jusi-ed under- three

separate and independent heads- of international law. They are:

:,a) The possession of nuclear weapons is in breach of a jus cogens c?

international law which prohibits activities that threaten the survival of mankind.

It will be submitted that the commission of such a "crime against humanity" provided

Nirva on behalf of the Conclave with a right to use armed force to redress the

breach, such a right being recognised in international law.



(b) The possession of nuclear weapons by Icba, was a breach o. tinreatene.:

breach o international peace and security in contravention of the United nations

Charter. As such, it was a matter "appropriate for regional action" pursuant to

Chapter VIII of the Charter. it will be submitted that the Security Council has by

its own practice re-interpreted the requirements of Chapter- VII such that in the

circumstances of this case there was no requirement for the Conclave or irva to

obtain prior authorisation from the Security Council for its action.

(c) In the circumstances of this case, Icbam's possession of nuclear weapons

posed a real and immediate threat to the peace and security of the region, arid to

the territorial integrity and political independence of Conclave States both

individually and collectively. The threat was of a kind giving rise to a igFht to

use armed force in self-defence pursuant to Article 51 of the United Nations

Charter.
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CHAPTER 1: SCOPE OF THE RESPONDENT'S SUBMISSION

In submitting that Mirva's use of force was legal and justified in rIte: ration a.

.a,. it is acknowledged that Mirva must demonstrate both that Icbam's actions were

themselves illegal and that the illegality was of a kind whi*:h gave Mirva a right to

use force in response. It is for this reason that the Respondent does rot seek to

rel, on the possibility that Icbam's acquisition of nuclear weapons was in breach of

customary international law, or of regional customary law. While it may well be

argued that. the principle of non-proliferation has crystallised into custorriari law

(either generally or within the Eurasian region), to establish that Icbam breached

such customary law would not thereby establish rirva's right to use force to remedy

the breach. It is acknowledged that breach of a treaty or of customary lawJ is

elict,,al in nature and that such a delict does not oF itself provide a a' o:" a

r egion with the right to use force to remedy the breach.

Consequently the Respondent's submission rests upon three separate and independent

heads of international law which, it will be submitted, provided Mirva with a right

to use force in response to Icbam's illegal actions. They are:

(a) In chapter 2, the submission that Icbam's actions breached a jus cogens of

international law and that Mirva was entitled to use force to remedy the breach.

(b) In chapter 3, the submission that icbam's actions were a matter "appropriate

for regional action" pursuant to chapter (viii) of the U.N. Charter and that the

security council of the United Nations has by its own practice reinterpreted chapter

8 so as to remove the requirement for prior authorisation of enforcement actions in

circumstances such as those here applying.

(c) Also in chapter 3. the submission that Icbam's actions provided rlirva with a

right to use force in self defence pursuant to Article 51 of the U.N. Charter.
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Although the Respondent submits that all three of these heads of international law

are applicable on the Facts of this case, it is respectfully submitted that the

Court's acceptance of any one of them is sufficient to exonerate the Respondent.

CHAPTER 2 MIRVA AS AN AGENT OF THE CONCLAVE WAS ENTITLED TO ACT IN RESPONSE 7

ICBAM'S CRIME AGAINST HUMANITY

2~. cbam's manufacture and/or possession of nuclear weapons contravenes the .ius

co gens prohibiting 'crimes against peace and humanity'.

2.1.1 Jus cogens are the highest manifestation of international law

The doctrine of jus cogens as the paramount authority in internationa a s .s

formaliy recognized in Article 53 of the Vienna Convention on the Laws o. Treaties

(1969) which states in part:

a peremptory norm of general international law is a norm accepted and
recognized by the international community of States as a whole as a norm fromi
which no derogation is permitted ...

Despite its relative youth as a formal precept of international law, the existence

of the peremptory norm has been continually recognized by jurists since at least the

16th centuryfl). The distinguishing feature of such a rule is its relative

irdelibility when compared with the ephemeral existence of normal ries of :om

which is why the I.L.C. refused to provide a positive definition in the Vienna

Convention, preferring instead to allow state practice to determine its ccritent and

parameters,{2 The International Court of Justice has recognized the eistence of

these peremptory norms on at least two occasions, including in its examples the law

of genocide and crimes against humanity such as slaver Y and racial

discrimination.(3) Other examples include the crimes oF piracy and of political

terrorism and the taking of hostages, while the principles of inter alia

self-determination and of permanent sovereignty over natural resources have been

proposed as 'candidate' .us cogens.(4} The essential feature of such peremptory,

norms is that no nation may contract out oT^ their formation unlike the tmore .isua.



3

normative process, and hence the rules of objection, recognition and acquiescence

are irrelevant in this context.C5}

2.1.2 THE PROHIBITION OF CRIMES AGAINST PEACE AND HUMANITY IS A RECOGNIZE JUS

:OGENS

The concept of crimes against peace and humanity originated in the judgment of the

Nuremberg Military Tribunal which established seven principles that were codified bf

the International Law Commission as the "Principles of International Law Recognized

in the Charter of the Nuremberg Tribunal and in the Jud.gement of the Tribunal", a:,d

affirmed as principles of international law by the United Nations General Assembly

in 1946.{6} Principle VI reads in part, "the crimes hereinafter- set o-t are

punishable as crimes under international law: a) crimes against peace: ... b) War

crimes: ... c) crimes against humanity ... "

The principle has subsequently been the subject of several draft codificatiors and

proclamations{7) and has been endorsed as a peremptory norm by numerou

international authorities.C8} It is acknowledged that the precise category 3f

crimes remains undefined, but this does not detract from the status of the rule as a

recognized 'jus cogens'.

2.1.3 THE USE AND POSSESSION OF NUCLEAR WEAPONS ARE LLEGAL j"NiZEP C!',

INTERNATIONAL LAW

(a) Rules of humanitarian warfare prohibit the use of nuclear weapons

The use of nuclear weapons is prohibited by established customaz' roles of

humanitarian warfare. Although there is no positive statement oF internitUona, lat.,

that expressly proscribes the use of nuclear weapons, a prohibition can be inferred

as a rule of custom from a number of sources of international law that include

treaties, judicial statements and jurisprudential writings. The doctrine that

warfare is governed by the "aws of nature and of humanity is of ancient usage aaor,



4

civilized nations9} and the modern origin of the doctrine is found in the

Declration of St. Pe tersburg (1868)(10) which established two urdarfental

principles:

i. The conduct of warfare is governed by the laws of humanity.

2. Military necessity cannot override the humanitarian laws of war.

This concept of an overriding code of natural law that governs the conduct of

warfare in the absence of express undertakings by States has been endorsed fo.

centuries by eminent jurists(1U} and it is most clearly expressed in the famous

"Martens Clause" contained in the preamble to the Convention Respecting the Laws and

Customs of War on Land (Hague IV, 1907)(12):

Until a more complete code of the laws of war has been issued. -he Hibh
Contracting Parties deem it expedient to declare that, in cases not included
in the Regulations adopted by them, the inhabitants and the belliigerents
remain under the protection .and the rule of the principles of the laws of
nations, as they result from the usages established among civilized peoples,
from the laws of humanity, and the dictates of the public conscience.

The principle contained in the "Martens Clause" was relied upon by the Nuremberg

Military Tribunal(13) in its rejection of KreigsraisonC14 and was applied by the

Tokyo District Court in'the Shimoda Case{15) where the Court concluded that the use

of nuclear weapons was illegal under public international law. The use of nuclear

weapons is not illegal simply because their potential uses may break recognized

rules cf warfare. Rather, nuclear weapons are qualitatively di fere.t fer;'

conventional weapons, and consideration of their inherent characteristics

necessitates the conclusion that their deployment in any capacity must contravene

international law.

The laws of humanitarian warfare proscribe two conceptually different types of

conduct. The first is the use of weapons that are prohibited per se because they

cause unnecessary and inhumane suffering to combatants. Included among the specific

prohibitions are the use of poisonous or poisoned weapons, asphyxiating Gases, and

chemical and bacteriological weapons.{16) The widespread and uncont'ainable
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radiation that emanates from a nuclear explosion places such weapons within this

conceptual category. Although the conventions on unlawful weaponry have not

specifically mentioned nuclear weapons, they all rei-erate the car dinal principle

that 'the right of belligerents to adopt means cf injur i',; the ene., is not

unlimited',{17) and provide standards by which to judge the e.alit. of cJrrenl and

future technological deveiopmentsC18).

In addition to proscribing certain types of weapons, customary international law

restricts the conduct of belligerents during war. Among the prohibited activities

are the use of weapons to damage the environment; the waging of uar againsz

civilians irrespective of whether the consequence is the terrorization of the

population, or their extermination in whole or in part;C19) and the laws of

neutrality require that acts of belligerency and their consequences be confined to

the defined zones of combat. The use of nuclear weapons necessarily involves

violation of each of these precepts because the effects of a nuclear explosion

cannot be controlled. either spatially or temporally. The spread of radioactive

contamination is dependent on the prevailing airflow and weather conditions and

hence cannot be confined to the zone of military activity, while the enormous blast

area of a thermonuclear explosion and the subsequent widespread conflasration and

radiation renders it impossible to differentiate between military and civilian

targets. This construction of the humanitarian laws of warfare is further supported

bv a number of General Assembly resolutions which prohibit the jse c^ ruciea "

weapors as a direct violation of the United Nations Charter and as a ciirfie aairst

humanit y.(20)

(b) The possession of nuclear weapons is illegal

(i) The possession of nuclear weapons is predicated upon their use

The possession of nuclear weapons is purportedly justified by the claim that their

mere possession constitutes a guarantee that they will never be used. However., he

theor'i of deterrence contains an inherent logical inconsistency inasmuch as it is
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only the demonstrable resolve to use them that provides the deterrence. Hence, the

Possession of nuclear weapons is pointless as a tool of foreign policy without the

•uarantee that they will be used, and such use, under any conditions. is illega1.

(ii) Their mere possession violates fundamental norms of huma'n rights law

The possession of nuclear weapons necessarily entails the violation 6F a number of

humarm rights guaranteed by international law. Foremost among these is the r'ight of

human beings to live in peace. Peace as a human right is not merely the absence of

armed conflict. Rather, the concept, as developed by international scholarsC2i.

embraces such concepts as economic equality among nations, social justice and the

absence of coercion and fear on both the municipal and international Planes. It is

ac' ,nowledged that there is an everpresert "temptation to believe that a desirable

proposition is a human right, and to rely or, the slightest evidence to prove

it",(22) but the human right to peace has evolved as a legal entitlement. An

overwhelming variety of orthodox norm-creating sources such as multilateral

treaties,C23) the Universal -Declaration of Human Rights 1948(24) and the U.N.

Charter itself evidences this. The mere existence of nuclear weapons negates this

fundamental right as their threatened use endangers human survival.

(iii) THE PRINCIPLE OF NON-PROLIFERATION IS AN ESTABLISHED RULE OF CUSTOMARY
INTERNATIONAL LAW

Nor.-proliferation, as a concept, can be identified by reference to Article ' and 2

of the Nuclear Non-Proliferation Treaty (1968). The principle of non-proliferation

satisfies the two-fold requirement for recognition by the court as a bindir.g norm of

international law. The North Sea Continental Shelf Case(25) discusses the eler;,nt

of time for the formation of a custom, but "even without the passage of an

considerabie period of time, a very widespread and representative participation in

the convention might suffice of itself, provided it included that of States whose

interests were specially affected."(26) "ENot only must the acts concerned amo, rot

to a settled practice, but they must also be such, or be carried out in such a way,
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as to be evidence of a belief that this practice is rendered obligatory by the

existence of a rule requiring it."C27}

The pr1.nciple was first raised in 1946 with the introduction to the Unitea Nations

of the Baruch Plan calling for an international agency with full regulatory control

over all uses of nuclear energy.{28) It was refined and developed continuously

since that time culminating in the formation of the NPT. The NPT went into force on

March 5, 1970. As of January 1, 1983 there had been accession. notification and

succession to the NPT by 119 States. The NPT was accompanied by a Security Counci!

assurance resolution(29} adopted by the U.K., U.S-.R. and the U.S.A.. The two

remaining nuclear powers, France and China, did not adopt the resolution nor are

they party to the NPT. The NPT does not of itself create a normative principle of

customary international law inasmuch as a significant number of St-ates,"3 did riot

sign. This does not mean, however, that they cannot be held to be bound by the

principles underlying the Treaty. A Treaty by itself is not sufficient evidence as

to whether a principle has become binding customary international law.(3i}

However, prior and subsequent State practice can also be a determining factor in the

formation of custom.(32) Although States that are particularly affected by the

Treaty have not signed it they have evinced their intentions to be bound by the

principles of the Treaty in various ways.C33)

To the extent that the treaty creates a climate in which a state does not si.:n
for one of a number of reasons but, nevertheless, decides not to develop
nuclear weapons, the treaty has fulfilled most of its functions.[43

An exhaustive investigation of the State practice prior and subsequent to the coming

into force of the NPT clearly demonstrates a universal acceptance of the principle

of non-proliferation. Examples of such State practice inc*ude: numerous Genieal

Assemb'y resolutions;(35) unilateral declarations;36} bilater al[ST] and

multilateral(38} agreements; and the creation of the Latin American Nuclear Free

Zone.C39]
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The conclusion can be reached that the 'principle of non-proliferation as enshrined

in Articles I and II of the NPT has become a rule of customary international law and

is, therefore, binding on the international commurity as a ,hole.

2.1.4 This illegality is a recognition that the possession of nuclear , eap=;ns

constitutes a crime against peace and humanity

Establishing the illegality of the use and possession of nuclear weapons does not of

.itself constitute a demonstration of the criminal nature of Icbam's activity.

Rather, it is the specific nature of the illegality that legitimate's ,irva's

actions. The use arid possession of nuclear weapons constitute a breach of both the

traditional corpus of humanitarian law and the more recently conceived, b.jt

nonetheless valid, normative rules of human rights, and it was the recognition of

this threat to civilization that provided the impetus for the evolution of

non-proliferation as a norm of customary international law. This multi-faceted

illegality is clearly a reflection of the international recognition that nuclear

weapons in every aspect are a threat to the peace and futur-e existence of lankind.

It is acknowledged that a small number of powerful and politically dominant nations

that possess nuclear weapons deny their illegality, but this does not derrogate from

the validity of the .us cogens that guarantees mankind's rig h t to continued

existence by prohibiting crimes against peace and humanity. The ex-istence of' this

peremptory norm is accepted by virtually all nations, and the denial of the

illegality of nuclear weapons is only material to the question as to whether their

possession constitutes a proscribed crime. Within this context the attitude of the

nuclear powers is not determinative of the illegality of nuclear weapons, giver, that

they constitute only a small percentage of the international community. everv mtember

of which has a vital interest in preventing a nuclear conflict.

2.2 Regional organisations have a right to act against members who commit crimes

a.gainst humanity.



The existence of the concept "international crimes," i.e., offences
which endanger the fundamental values of the international community as
a -whole, has i.iven rise to the universality principle, whereby every
state which is a member of that community has the power to re.a*iate
agairst such offences wherever they may have been com.ited4 ,-4

The universality principle was developed in response to an increasing awareness that

there exist supranational interests that affect 'the common well-being of all

nations, and which require legal protection within the framework of an international

criminal jurisdiction. The doctrine that any state can prosecute an 'international

criminal' has been recognised with respect to acts of piracy for many years, but it

has undergone a remarkable transition from the merely permissive right of States to

prosecute individuals guilty of piracy to that of an imperative obligation to

co-operate in its suppression. Article 18 of the Harvard Draft Research Convention

on Piracy (1932) contained only the right of the parties "... to make everi

expedient use of the powers to prevent piracy." However, the Geneva Convention on

the High Seas (1958)C41) extended this to co-operative obligations of the parties,

and the United Nations Convention on the Law- of the Sea (1'?73)(423 establishes an

imperative duty to co-operate in the suppression of piracy.

The catalogue of international crime has expanded rapidly since its inception, and

(43) but the formulation by the Nuremberg Military Tribunal of crimes against peace

and humanity was accompanied by the realization that the universality Principle was

not of itself a sufficient mechanism for preserving mankind's peac..fu. i

Such crimes are as much instruments of State policy as they are the aczs of ti'

individuals who perpetrate them, and in recognition of this a number of organs oa

the wartime German Government were tried before the Tribunal and declared to be

criminal organisations.44) The attribute of criminal responsibility to a State has

subsequently begun to evolve as a norm of international law and the in-ernatioral

Law Commission (hereinafter called I.L.C.) in a series of reports on State

responsibility has sought to codify the principles in accordance with which a State

may be held responsible for its intentionally wrongful acts.45} The most important

development has been the recognition of -a distinction between the international

crimes of a State which result from its contravention of a jus cogens. and its
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international delicts which are a consequence of all other breaches of international

law. An international crime is defined in Article 19(2) of the Draft Code of State

Respons.bilit, as a breach of "...an international obligation so essenatia, for the

pr o.ection of t.,e fundamental interests of the international community triat its,

breach is recognised as a crime by the community as a wrhote,...".46) The normative

significance *of the distinction (which is based on a dictum of the _.C.J.447}) is

that the commission of an international crime entitles subjects other that the State

directly injured to invoke the "'special form' of responsibility" entailed by the

breach{43). However, such a distinction is of little value without the requisite

means of enforcement, which is uhy Professor Brownlie suggested more than a decade

ago that the principle of universal jurisdiction might need to develop in relation

to jus co-ens.49) irva recognises that even a univei-sal legal interest cannot

entitle any State to take individual action when it believes that arr international

m:r~rre has been commit.ted, for anarchy would inevitably result. Nevertheless, it i

submitted that in the continued absence of an international court of criminal

jurisdiction (such as the one proposed by the General Assembly but no1

established50), an alternative method of enforcement must be sought for the

protection of mankind's most vital interests, and it is further submitted that the

only body capable of such action is a regional organization. Although such a

proposal{51) is fraught with the danger of coercion directed against individual

States, the imposition by the Court of a rigid and objective set of criteria for the

e:xercise of such authority would limit regional enforcement to thai necessary, for

the preservation of Peace and fundamental human rights.

CHAPTER 3 NIRVA'S ACTIONS -WERE NOT IN VIOLATION OF ARTICLE 2.4 OF THE U.h.

CHARTER

3.1 Icbam's actions were in breach of Articles 2.4 and 1.1 of the U.N. Charter
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Icbam's construction of a nuclear weapons facility was a "threat of force" against

oth.er States and a breach of "international peace and secur-ity" (Articles 2-4 arid

1.1 respectively).

The particular circumstances of the case may convert an otherwise enirn act into a

veiled threat."52 In this case Icbam's actions shooed an increasing deGree ou

bel'igerence towards the Conclave States, especially by the reassertion of its

irredentist policies and by its expressed willingness to "take whatever action is

necessary to protect its historic patrimony".53) In these circumstances possession

of nuclear weapons posed an immediate and "unacceptable threat to the F-eace ar.c

security of the region. Icbam's assertion of a pureli defensive and external role

for its weapons is patently unconvincing in the light of its irredentist

aspirations. Moreover the December 14, 1983 statement by :cba 'ea .es open the

poss:bility of Icbam using its weapons in a 'first strike' against external States,

such a strike being justified as anticipatory self-defence. Thus, even if Icbam's

claim was true it would still pose a threat to the region because the efpects of

nuclear conflict between Icbam and non-Conclave States would unavoidably embroil the

Conclave. Radiation clouds are no respecters of State boundaries.

The fundamental purpose of the U.N. per Article 1.I is the maintenance of

international peace and security. Acquisition of nuclear weapons by ar,

a,,ressiveiy-incined State is contrary to this purpose; is a threat to neigh.-ur in-

.tas .ontrary to Article 2.4; and calls for the taking of "ef ..Fective mea.sures" to

restore peace and security as provided for by Article 1.1

3.2 Mirva's actions fall within the recognized exceptions to Article 2.4 oQ the

U.N. Charter

3.2.1 The Conclave was entitled to authorize -irva to act under Chapter *STI Of the

LLN. Charter

Ia) Mirva was entitled to act under the Conclave Constitution



i) The peace of the region 6as endangered by an "intra-regional conflict".3SK

A treaty must be interpreted "in good faith in accordance with the ordinarv

meaning given to the terms of the treaty in their context."(54)

"Conflict" has been defined as "the clashing cr variance of opposed

principles, statements, arguments, etc."(55} and in the present case there is

a clash of opposing views as to the defence of Eurasia between icbam and all

other members of the Conclave within the meaning of "conflict", especially

given the context of endangerment to peace overriding Article 7.

(i) The peace of the region was endangered by another "fict or sit. ation".Cho

The words "any other fact or situation" must be interpreted in the coritext57

of the endangerment to peace and the maintenance of peace and security

envisaged by Article 7 of the Conclave Constitutlon.

In accordance with Article 7(a) of the Conclave Constitution, the Conclave met

on January 1, 1984 and agreed to use force to restore the peace and security

of Eurasia,(58) with the necessary 80 percent of Members voting in. fa'vour o"

using armed force,(59} which Article 7(b) establishes as a measure May

be authorized under Article 7(a).

(b) Mirva's actions were not in breach of Chapter VIII of the U.N. Charter as

amended by Stlate and Security Council practice

In the circumstances of this case, Mirva's actions were "appropriate for re..ional

action" per. Article 52.1. As the group of States most immediately affecte-d ov

Icbam's actions, and as the only body capable of effectively removing the threat of

force and ensuring the maintenance of regional peace and security, the Conclave is

an "appropriate" body, and the 'matters were appropriate for regional action.



Under Articles .52(2) and 33() the Conclave was first obiiged to seex "PaciFic

settlerient" of its* dispute with Icbam. it consistently sOu';ht consensus with icbam,

ur tii the Icbamese declaration of December 21 exai s-e d the possabi i C ,£

reonciliatoir "throu-;h such regional arrangements" under Article 522). The

Conc'.ave notified the Security Council of the dispute, which then failed to fulf ill

its imperative duty under Article 39 to determine and act on "any threa to the

peace". Resort to either the General Assembly or the International Court o? justice

after December 21 would have proved fruitless given the time constraints involved.

The Conclave has therefore also satisfied the requirement of Article 33(1) to use
"peaceful means of their own choice".

dirval's eventual actions were authorized by Articles 7(a) and 7(b of' the ConcIave

Treaty, inasmuch as more than 80% of the Members agreed to use armed force i:

response to ". an aggression which is not an armed attack, an .. intra-regional

conflict, or .. any other fact or situation".

The obligations of the Conclave States were not inconsistent with their obligations

as members of the U.N. (Article 103 U.N. Charter). Article 1.1 of the Charter

stresses the need for "effective collective measures" in order to 'maintain

international peace and security", this being the fundamental raison d'et:e of the

U.N.C60} "None of the other purposes of the Organization can be acntieved without

peace and security .. Armed peace with the fear of war as a r ecurrent tneme is not

sufficient for the achievement of the purposes of the EU.N.] ...".C01} This -goal

requires that "... any breach of the peace will be nipped irn the bud and prevented

from growing into large proportions".C621 The necessity for effective measures for

maintaining peace is thus not in conflict with Article 7 of the Conclave Treaty.

The U.N. Charter envisages three bodies which are to have a role in maintaining

peace and security. They are the Security Council (Article 24); the General

Assembly (Articles 10, 11 and 14, and the 'Uniting for Peace' ResolutionvV32): and

Regional Organizations (Articles 33, 52-54). Although the Security Councii is given
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primary responsibility for this function, its responsibility is not exclusive.C64"

The fact that (he Security Council was unable to carry out i-s primary

r.eporisibility was recognized as early as 1947, when the liliitar. f"-f r

Report on the implementation of Article 43 revealed irreconcilable dif-'erences

between the Security Council members.{65) No further attempt to ipmement Article

43 has occurred, nor have the transitional security arrangements in Article 106 ever

been invoked. The paralysis of the Security Council led to the Uniting for Peace

Resolution by which the General Assembly attempted to fill the vacuum. Ilts residual

responsibility for the "maintenance of international peace and security" was

confirmed in the Certain Expenses Case.C66) Security Council impotence also led to

the formation of a number of regional collective defence orarizatiors, e.g.. N*ATO,

Warsaw Pact, SEATO, ANZUS. and the Rio Treaty. "The withering away of the Secuj~ti

Cc.incil has led to a search for alternative peace-keeping ,n-stitutorts ... Regional

organizations are another obvious candidate".67)

It is in this context that the actions of Mirva fa'l to be assessed. The U.N.

Charter is a constitution, and "... is not a static thing. It and the Organization

that it creates must be adapted to new and changing circumstances .... by a process

of interpretation and application to situations".68) The need for fle:<ibility and

adaptability was stressed at the San Francisco Conference itself: "We do not want

to lay down rules which may in the future be the signpost for the guilty and a trap

for the ir,rnocent".{69) The viability of the U.N. car, only be assured" bi its aji.f

to respond to unforseen circumstances, and by preventin3 its Constition from

rendering it a dead letter through blinkered literalism. The purposes which it was

oriaially intended to serve will not be attained if Constitutional riGidity ,auses

the world community to ignore the U.N. as irrelevant to the practical imperatives

which determine State policy. The Court is faced with a choice between t.<o views of

the basic purpose of the U.N. Charter:

(a) to attempt to maintain peace and provide a context for peaceful adjustment of

disputes and to that end to read the Charter as a dynamic rather than static

instrument; or
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(b) to maintain the formal ard rigid separation of function between the Security

Council and the two other bodies envisaged as having a similar role. i.e. the

General Assembly and the regional organization.

Both the General Assembly and the .C.J. have in the past supported the forer

vie.,.{70}

Treaties, of which the U.N. Charter is one, must be interpreted in their

contextM7) including the taking into account of subsequent state practice72).

There is already a well established tradition of amendment of the U.N. Charter by

interpretation in order to make crucial provisions effective. Aithoug, the clear

intention of the delegates at San Francisco was that .while the Security Council was

to act, the General Assembly was oniy to discuss and amend, in 1950 it inierpreLed

Articles 10, ii and 14 as giving it the power to take military action When the

Security Council has "failed to exercise its primary responsibility."{73) Further,

to prevent total stultification of Security Council business by the veto, the

requirement of "concurring" votes of the five permanent members in Article 27.3 'has

been reinterpreted to be satisfied by the abstention, or even absence, of a

permanent member4.74)

The Security Council, like other U.N. organs, has the power to determine its own

jurisdiction75} and has done so with regard to its powers under Chapter Vii. A

modification of the role of Regional Organizations has occurred since 1945, in 'eris

of the requirement for authorization of enforcement actions under Article 53(1), and

the requirement to keep the Security Council informed of actions Which such

organizations undertake or have "in contemplation" under Article 54. in the

Dominican Crisis in 1960; the Punta del Este decision in 1962; and the Cubar, crisis

of 1962, the O.A.S. informed the Security Council of its sanctions after they had

been taken, not while they were still in contemplationC76} The Council made no

mention of any need for advance notice. It thus appears that the Security Council

has waived this requirement for prior authorization, and the Conclave has met the

requirements of s.54 by its telex of January 1, 1984. Alternatively, if prior
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notification was still required under Article 54, this is a separate obligation owed

to the Security Council alone and not to Icbam. It is not a pre-ccnd-tizn to the

legality of any action for the "maintenance of peace and se urity". The rght to

notification is conferred on the Council, not on Icbam.

The requirement of Security Council authorization under Article 53 has been

similarly modified by State and Security Council practice. Jessup conceded that

inaction by the Council was "... the only possible argument against the substitution

of collective measures under the Security Council for individual measures by a

single State".(77) This is precisely what has occurred, and the Security Council,

recognizing its own impotence, has progressively narrowed the scope o; Article 53.

In the Dominican Debates (1960) and Punta del Este Debates (1962) it interpreted

"enforcement action" so as to exclude diplomatic and economic sarc-.ions by a

regional organization.{78) In 1965 in the 2nd Dominican Crisis the use of actual

armed force by the O.A.S. was also not treated as an "enforcement action" requiring

authorization.{79} The most striking example is provided by the Cuban Crisis of

1962.C80) Repeated U.S. attempts to persuade the Council to take over direction and

settlement of the dispute were unsuccessful. At no time did the Council assert any

right of approval or disapproval of U.S. actions. This is all the more remarkable

considering the significant level of armed force employed in that di=pute, where

there could be no question of "consent" by the State against which it was directed.

Th e draft resolution presented by Ghana and the United ,Arab R.eFublic .rente- -e

Securitv Council with an opportunity to bring the U.S. blockade within tine ambit of

Article 53, and the Security Council's refusal to consider the resolution must

constitute an admission that it did not regard such actions as being ones which it

was appropriate for the Security Council to control and authorize.

As MacDonald has pointed out, regional organizations have moved into a kei Place in

the Charter's scheme for maintaining international peace and security. They are

free to invoke wide-ranging measures of coercion provided only that they observe

their own Procedural due-process provisions together with the purposes arld

principles of the Charter.C81) This view is strengthened iF, as in this particular

dispute, ,he Security CSouncil ;has abrogated its role.



Miiria ;,,as acted in accordance .with the provisions of the Conclave Treaty - its acts

support the purposes and principles of the U.N. - and its use of force is on a par

Jith that of the U.S.A. during the Cuban Crisis, exercised only after a refusaI to

intervene by the Security Council. Hence Mirva did not require "authorization"

under Article 53.

Such action by a regional organization constituted the most appropriate vehicle for

the carrying out of the requirement of "effective collective measures" to "maintain

international peace and security", which primary purpose of the U.N. is enshrined in

Article 1.1. As Churchill said of world experience under the League of Nations, "it

was only the countries whose interests were directly affected by a dispute who could

be expected to apply themselves with sufficient vigour to secure a settle:rent."{;2.

The history of the world since 1945 shows that this analysis remains valid. The

attempted introduction of nuclear weapons into the Eurasian region by Icbam

threatened the peace and security of that area. Only the Conclave was in a position

to take "effective" measures, such "effectiveness" including the ability to take

timely action before the weapons became available to Icbam. The Security Council

had already washed its hands of this matter. The General Assembly was incapable of

acting in a timely and effective manner. Even if an emergency sitting within 24

hours was convened,{33} the necessary investigation of the .facts and for-mal

;r ocedure for taking a decision, followed -by the period for assemblin.; of furces to

police or enforce the Assembly's decision, would have rendered the action futile in

preventing the weapons becoming available.

To allow this degree of autonomy to regional organizations is not to encourage

anarchy. These bodies are bound to act according to the rules of their own

constitutions, which must themselves not be in conflict with the U.N. Charte.er. ."AiC"r

would they be unaccountable for their actions. If they abused this Privileged

position they would be subject to Security Council discipline under Chapter VII.

Moreover it would be against their interests to abuse their power, since this could

lead to a reassertion by the Co-uncil of its power to control and/or forbid regional
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action. Furthermore, the Conclave is answerable to the I.C.J. under Article 16 of

the Ccnciave Treaty and to the General Assembly under the 'Unitin; cr Peace'

Resolution, whose unwieldy nature and composition. makes it tore fittea for

super-vision than initiation.

In light of the failure of the Security Council to carry out its peace- .eepiro; role,

to also deny such a role to regional organizations would be to sacrifice the

fundamental purpose of the U.N. on the altar of a literalistic and unrealistic

division of powers.

3.2.2 Mirva's actions were a legitimate exercise of its rights of self-defence under

Article 51 of the U.N. Charter

(a) Anticipatory self-defence is permitted under Article 51

Customary law has always recognized a right of self-defence in response to an actual

or anticipated attack. Although the doctrine is of ancient derivation(84} its

modern statement is closely identified with the Caroline Case{85)" in 1837. The

undoubted existence of the doctrine was not affected, and in fact was expressly

preserved, by Article 51 of the U.N. Charter which refers to an 'inherent' right o;

selW-defence, i.e. one which exists independently of the Char ter. Reference to an

.armed attack' must be read in the light of this 'inherent right' to refer to an

anticipated as well as ah actual attack.C86 This interpretation is supported by

the history of the Article, which was inserted to reassure the C.A.:E. and other

regional groups that their limited rights of action under Chapter V11I did nat

deprive them of their traditional right of self-defence{87} The right to use force

in anticipatory self-defence has been subsequently confirmed by State ?ractice.Z

In 1961, the General Assembly confirmed that its own peace-keeping force the ONUC,

had, in taking anticipatory action, acted within its mandate to only act in

self -def ence..129)
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(b) Mirva's actions constituted a legitimate exercise of its right of individual

's elf d-defence

A State invoking the ri.;ht of anticipatory self-defence must "show a necessity of

self-defence, irtstant, overwhelming. leaving no choice of means, and no moment for

deliberation",{90) that is, a threat of force in breach of Article 2{4). Such a

necessity confronted Mirva and the Conclave States. The operational status of the

weapons facility was imminent.{91) To allow it to come on stream would have

immediately lef t the Conclave helpless before a nuclear capability against which it

had no defence. To have delayed the destruction of the plant unit after it .as

operational would have involved the risk of destruction of a large area by nuclear

fail-out.(92} The time chosen f or the attack minimized loss of lif e and

prcperty.C93) In all these respects. Mirva was responding to a pressing anrd urger:t

need for immediate action.

The threat to Mirva's -security was substantial. The possession o.f nuclear weapons

by a State which has reasserted its irredentist policies(94" and asserted its

willingness to use "whatever means are necessary"[95] to protect its claimed

patrimony posed an immediate threat. The capacity of nuclear weapons to deter-rfline a

conflict by a7 single strike negates the necessity for a State to adopt a "sitting

duck" posture(96) without taking steps to remove the threat.

Further, Icbai has been responsible for the deployment of a substantia, nuclear

strike force in an area which had previously been free of nuclear weapons and the

associated and immediate threat of nuclear war from other nuclear nations outside

the Conclave. The balance of power within the Conclave will also be ,apset by

Icbam's possession of nuclear weapons which will increase the necessity for

measures of self defence by the other members. Mere possessions of weapons., Doth

nuclear{97) and conventional,(98) has in the past constituted a threat sufficient to

justify the exercise of the right of anticipatory self-defence.
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The necessity for proportionality in the anticipatory attackC99) has also been met

by iMirva. There was no asser tion of control over Icbam's terr.tor " or political

indeperdence.rl00io The action was limi'ed strictly to the removal of the source o

the threat, and was taken in such a manner as to minimize co"aera S a

life.[ 101)

(6u rirva's actions were a legitimate exercise of the - Conclave's right . of

collective self-defence

The foregoing arguments apply as much to the Conclave's collective acts as they do

to Mirva's individual assertion of its right of self-d-.'ence.{XU02) The threat was

one which affected all member States, either directly as a result of 1cbam's

irr edentist aspirations, or indirectly as a result of the inevitable cons. ;ue..nces oc

a nuclear conflict With other nations in the region. No formal basis is necessary

for the exercise of collective self-def ence{103) aside from agreement by the

relevant Regional Organization that collectively they face an actual or imminent

armed attack and must exercise their right of self-defence.(104) Such actions are

contemplated by Article 7(a) and 7(b) of the Conclave Treaty.

CHAPTER 4 ICBAM iS NOT ENTITLED TO THE FULL AMOUNT OF DAMAGES SOJ-GH7T

4.1 As Mirva's actions were lawful no damages should be awarded.

Mirva submits that as its actions were at all times lawful, no award of damages

should be made in favour of Icbam. It is conceded that international law recognises

liability for lawful acts in very restricted circumstances, but these are not

applicable to Mirva's actions. The doctrine of abuse of rights cannot be asserted

by Icbam as the Mirvan air strike was intended to preserve international peace and

security rather than to cause malicious damage .to Icbam's property.{i05) Similarii,

no analogy can be made with the requirement of compensation for the lawful.
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nationalisation of alien property which accrues solely because the injured alien

suffers loss through no fault of his own, whereas Icban at all times kne. that Its

acquisition of nuclear weapons contravened the express wishes o. the Concla .

4.2 Alternatively, Icbam is not entitled to compensation for the deaths of the

three technicians.

States may only bring claims in international law on behalf of their own

nationals,(106) and the statement that the project ".-was aided bIy technicians from

various countries-."(107) raises the prima facie assumption that at least some of

those killed were foreign nationals. The burden of establishing the nationality of

the victim rests on the State bringing the claim and this burder. has not been

discharged by Icbam. Furthermore, as the technicians tje''r C ndependt!.-t

contractorsClO8) it cannot be said that they were in the service of the State,{!09)

and even if they were, Icbam may only claim for the loss of their services C110} and

not for their deaths which is a matter for the State of nationality.C1I1)
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