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JURISPICTION

Mirva and Icbam have agreed to' submit the present dispute for resolution by the

International Court of Justice.

The parties have not qualif ied the jurisdiction of this Court nor have they

agreed that the Court may decide the issues ex aqueo et bono, pursuant to paragraph

2 of Article 38 of the Statute of the International Court of Justice.

STATEMENT OF FACTS

The parties

and Clarifications.

clarified and has

nationality or that

have agreed to the statement of facts as appear in the Compromis

The nationality of the three deceased technicians is not

been argued in the alternative that they are all of Icbam

they are all of other nationality.

SUMMARY OF ARGUMENT

In the light of the general prohibition on the use of force in Article 2.4 of

the U.N. Charter Mirva can only claim legal justification for its attack either if

its actions fall within one of the exceptions to Article 2.4, or alternatively if

there exists some independent right to use of force arising separately from and

over-riding the U.N. Charter. It is the Applicant's submission that neither

situation arises on the facts of this case, and that the lirva's attack thus ac?:s

legal justification.



(ii)

it will be submitted that Icbam's proposed acquisition of nuclear weapons was

not illegal, in the sense that it was not in breach of the express terms of any

tr eaty to which Icbam was a party; nor was it in breach of customary inier;iationa

law; nor of any binding regional custom. Alternatively it twill be submitted that

even if lcbam had breached such a treaty or custom the breach was a mere delict

which does not confer a right upon an injured party to use force to remedy the

breach.

it will further be submitted that the mere possession of nuclear weapons is not

caught within the ambit of any alleged jus cogens prohibiting 'crimes against

humanity', or 'threats to the survival of mankind'. Alternatively, if such a ius

co~ens does apply to possession of nuclear weapons nevertheless breach o" the jus

cogens did not provide Mirva with a right of independent self-help. To aiol, such a

doctrine of enforcement outside the scope of the U.N. Charter is either contrary to

the doctrine of state sovereignty or de lege feranda which cannot retrospectively

justify Mirva's actions.

Finally it will be submitted that Mirva's actions do not fall within any of the

exceptions to Article 2.4, since t hey fail to meet the requirement of 'necessity'

upon which self-defence is predicated; they were taken without exhausting all

reasonable means of peaceful settlement as required by the har-er; the, .id not

satisf y the requirements for either 'reprisal' or "humanitar-an intervention' (to

the e:,tent to which such doctrines might still be available); and thei faj .ie to

meet the requirements for an enforcement action pursuant to Chapter VITI of the

Charter.
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I

CHAPTER 1 SCOPE OF THE APPLICANT'S SUBMISSION

Ink order to claim legal justification for its attack, Mirva must establish o1:) that

Icbam's possession of nuclear weapons was in breach of international law, and that

the breach was of a type giving Mirva the right to use armed force -as a realedy.

The Applicant will submit that neither proposition is satisfied on the facts of the

case. In Chapter 2 it will be submitted that Icbam's possession of nuclear weapons

was not illegal either per se or in the particular circumstances. In Chapter 3 it

will be submitted that even if Icbams's actions were illegal, Mirva's right to use

force in response could only arise by virtue of the U.N. Charter and not by the

operation of any independ.ent doctrine. Chapter 4 will submit that the U.N. Charter

provides no such right to use force. Finally the question of damages will be

addressed in Chapter 5.

CHAPTER 2 ICBAM'S POSSESSION OF NUCLEAR WEAPONS WAS NOT IN BREACH OF

INTERNATIONAL LAW

2.1 Icbam was not in breach of the terms of -any treaty to which it was a party.

Icbam was never a party to the Treaty of Telleraviv, and consistently declined to

become a party to it{l). It was thus not bound by its express terms. In regard to

the Treaty on the Non-Proliferation of Nuclear Weapons (1968)('NPT'){2). Icbam was a

signatory to the treaty but never ratified it, and it withdraw its signature as it

would have been entitled to do by the terms of the instrument itseif ever, 1f it had

ratified the treaty.(3) There is no suggestion that during the period while it was

a signatory Icbam engaged in any activity which was antithetical to the underlying

principle of non-proliferation.{4} Consequently Icbam was not in breach of .any

treaty to which it was expressly bound to adhere.

2.2 Possession of nuclear weapons was not contrary to customary international lat.

The emergence of rules of customary international law binding on ali States is

subject to *stringent requirements evidencing the formation of custom, these

requirements not having been met in regard to nuclear non-proliferation. In the

North Sea Continental Shelf Case 5) this Court required that the formation of
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custom be evidenced by widespread and generally consistent State practice,(6}

adhered to in the belief that the practice was legally obligatory, usually but riot

necessarily over a substantial period but in the eve'nt of a shorter period thr. with

the acquiescence of those States whose intereSts are especially affected.{7}.

Nither the N.P.T. nor its underlying principles have enjoyed widespread or

consistent State acceptance in the relatively short period of fourteen years since

the treaty came into force. In that period eight nations have acquired, attempted

to acquire, or stated their desire to acquire nuclear weapons'8}. Three other

nations are believed to be adapting their existing peaceful nuclear technology to a

military capacityt9). Moreover many nations which are signatories to the N.P.T.

nevertheless align themselves closely with the nuclear powers, allow nuclear weapons

to be stationed on their territorylO), and provide guidance systems or berthing

facilities for nuclear warships or aircraft. In addition, the majority of parties

to the N.P.T. are States whose technological and industrial infrastructures are

incapable of supporting nuclear weapons, and whose adherence to the N.P.T. is thus

entirely academic and provides negligible evidence of State practice in support o;

non-prolif eration.

Moreover the limited adherence to the N.P.T.'s principies which is discernible does

not bear the hallmarks of opinio juris (belief in legal obligation) but rather

indicates a policy ideal, or a tactical step towards art end resuit oF total

disarmament rather than non-proliferationril}. General Assembly resoluticns on tne

subject have only been adopted by small majorities{l2} and those approaching

unanimity have merely enshrined policy rather than imposed legal obligatiors{ 13).

Similarly such resolutions tend to support complete and total disarmament, with

non-proliferation being merely a subsidiary argument to this wider ideal.C14}

It is concluded that the principle of non-proliferation does not meet the tests For

the formation of customary international law, and that Icbam's possession of nuclear

weapons was not in breach of such custom.
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2.3 Possession of nuclear weapons was not in breach of regional custom.

The Compromis does not indicate the precise dates on which Conclave States signed or

ratified the N.P.T. Conceivably it could have been as late as September i?82.C15)

Such a relatively short period would generally be regarded as insufficient for the

formation of regional custom.(16) Consequently the Treaty of Teiieraviv would at

best be regarded as a crystallization of what had previously been an emerging

regional custom. Since Icbam had indicated its opposition to the principle of

non-proliferation prior to the crystallization of the custom, it must be regarded as

a persistent objector and was therefore not bound by such a custom.(17} This is

particularly the case since Icbam was the only nation in the region with a peaceful

nuclear capacity and therefore with a special interest in the matter.(I16

2.4 Possession of nuclear weapons was not in breach of any jus cogens of

international law.'

A jus cogens is a peremptory norm of international law which has evolved by the

consensus of nations as a fundamental principle which cannot be derogated from or

contracted out of.(19) No jus cogens. whether expressed as a prohibition of 'crimes

against humanity' or of acts 'threatening the survival of mankind',{20} attracts

within its ambit the mere possession of nuclear weapons.- Whereas it is at least

arguable that the use of nuclear weapons offends against such a .ius cogens. it is

submitted that possession is not in breach of any such fundamental principle.

If possession of nuclear weapons was contrary to the massive consensus required to

establish a jus cogens, one would expect to see clear evidence of State Practice

rejecting such possession. To the contrary, State practice does not reflect even a

clear consensus against useC21), so a fortiori there cannot be a clear consensus

against possession. There is no express customary rule of law prohibiting the

possession of nuclear weapons. None of the various conventions on rules of warfare

which prohibit the use or possession of various weapons, explicitly refer to nuclear

weapons.(22) It has been suggested that such specific reference is not required as

a general prohibition on all inhumane methods of warefare has evolved as custom,

encompassing nuclear weapons.(23} However the world community has twice considered
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the possibility of expressly banning nuclear weapons, and has twice declined to do

so. In the General Assembly debate on Resolution 2444 which reafirmed the

principles of humanitarian warfare, an amendment was accepted deleting a paragraph

specifically including nuclear weapons.{24) Similarly prior to signing the 1977

Protocol 1 to the 1949 Geneva Convention the United Kingdom, United States. France

and the U.S.S.R. all formally declared their understanding that the rules included

in the Protocol did not regulate or prohibit the use of nuclear weapons.C25} it is

submitted that State practice as outlined above does not approach the level of

consensus which would be expected if mere possession of nuclear weapons was within

the prohibition of a jus cogens. This conclusion is supported by the analysis of

State practice in Chapter 2.2 above. Furthermore the very widespread acceptance of

the theory of deterrence is in stark contradiction to any notion that mere

possession is illegal. Deterrence is predicated on the belief that possession of

nuclear weapons increases the chances of mankind's survival, and reduces the

likelihood that the weapons will ever be used. The prospect of mutual destruction

is, by this theory, sufficient to

Whether the theory be correct or not,

powers for the past forty years,

general consensus that mere possession

ensure that no nation will use the weapons.

it has underpinned the strategy of the nuclear

and is thus further evidence that there is rn,

of nuclear weapons is illegal.

2.5 The particular circumstances of the case did not render Icbam's possession of

nuclear weapons illegal.

Icbam asserts that its proposed acquisition of nuclear weapons was a legal exercise

of its sovereign right to organize and prepare its own self-defence, and is not

amenable to any reasonable suspicion of any sinister motive. Nor did it represent a

threat of force or a threatened breach of the peace and security of the Conclave.

The right to organize self-defence is recognized in customary international IaLu26}

and is enshrined in Article 51 of the U.N. Charter. Icbam's membership Of the

Conclave in no way derogates from this right as no provision of the Conclave

Constitution requires it to surrender this right.{27) The only possible indications

that Icbam had aggressive designs on the Conclave are its reassertion of irredentist
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policies, and its stated intention to 'protect its historic patrimony'.(28) However

it is submitted that policies of reunification and protection are utterly

inconsistent with the possible use of nuclear weapons against the area to be

reunified and protected, or even their use against areas in the general vicinity of

the region to be reunified. Destruction of the object of one's desire is scarcely a

credible means of pursuing that object.

On the other hand there are clear indications of Icbam's bona fide self-defence

motivations. Firstly, the widespread acceptance of the theory of deterrence29}

lends credibility to the notion that Icbam was simply wishing to discourage possible

attacks by external nations. Secondly, the fact that external nations possess

nuclear weapons (30) raises a clear perception of the need for such a deterrence

capability. Thirdly, Icbam's December 14 1983 assurance(31) that its weapons would

be used exclusively for defensive purposes against States external to the Conclave

is a statement by which its 'freedom of action is to be limited'(32, such

statements having been held by the I.C.J. in-the past to be not available to be

called into question by the Court.

It is further submitted that the possession of nuclear weapons by Icbam would not

expose the Conclave to the risk of being embroiled in a pre-emptive strike launched

by external States against Icbam. Icbam's retaliatory capacity renders the Conclave

less likely to be attacked by external States, by virtue of the deterrence theory.

It is concluded that the circumstances of the case did not render Icbam's possesslon

of nuclear weapons illegal.

CHAPTER 3: ALTERNATIVELY, IF ICBAM'S POSSESSION OF NUCLEAR WEAPONS WAS ILLEGAL.

MIRVA'S RIGHT OF ACTION WAS RESTRICTED TO THOSE RENEDIES PROVIDED BY

THE U.N. CHARTER

It will be submitted in Chapter 4 that irva's attack cannot be justified by the

terms of the U.N. Charter. In Chapter 3 hereunder it will be submitted that no

right of action exists independently of the Charter.
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Prior to the scheme of world security established by the U.N. Charter, it is

submitted that customary international law recognized only very limited rights to

use force. These included a right of self-defence; a 'right of reprisal' (b'. virtue

of persistent practice rather than by strict custom); and perhaps a right of

retortion. It was the absence of any legal regime for the settlement of disputes

which caused States to adopt the legal fiction of the bellum justum to provide at

least some moral justification for resort to force.

It is submitted that since the adoption of the U.N. Charter, to which both Icban and

Mirva are parties, any vestigial remnants of previously existing rights have been

swept away by the Charter scheme except to the extent expressly preserved by tht

Charter (e.g. Article 51 reference to the 'inherent' right of seif-defence).

Consequently it is asserted that a mere delict such as a breach by Icbam of a treaty

provision, or of a rule of either international or regional custom, provides rlirva

with no right to use force in self-help outside the terms of the Charter. To

acknowledge such a right would be contrary to both customary law and to the express

terms of the Charter, the void which previously existed having been filled by the

Charter and its judicial arm (the I.C.J.).

In the light of the foregoing, for this Court to grant its imprimatur to acts of

self-help outside the Charter would involve the following implications:

a) It would be a denial of the fundamental doctrine of State so.iereignty w-'.ic h

underpins international law and which is enshrined in Article 2.1 of the Charter.

International law is created by the voluntary assumption of obligations by States in

the exercise of their individual rights of sovereignty.C331 For a State to accept

the jurisdiction of a particular enforcement agency is an exercise of sovereignt,.

not a derogation from it. Both parties to this action have expressly accepted the

jurisdiction of the U.N. and of the I.C.J., and no other body or regior:al

organization can assume such a responsibility unless its members expressly signify

their amenability to the creation of a regional jurisdiction and its accompanying

judicial and enforcement organs.
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For any such organization to assert an enforcement role is utterly contrary to the

doctrine of sovereignty. The Constitution of the Eurasian Conclave contains no such

provisions, in stark contrast the to European Community which has established by

treaty both a parliament and a court with supranational jurisdiction. By contrast

Article 16 of the Conclave Constitution establishes the I.C.J. as the arbiter of

disputes.

b) Acceptance by this court of any doctrine limiting State sovereignty would at

best be recognition de lege ferenda. This court may crystallize an emerging

practice of limitation on sovereignty, but it is submitted that such a declaration

would apply only prospectively and could not be used to retrospective]' justify

Mirva's actions.

c) To the extent to which this Court might hold that possession of nuclear

weapons threatens mankind's survival, it is submitted that to grant States a right

of independent self-help is at least equally threatening of survival. Now more than

at any time in history, survival depends on adherence to a system of law for

resolving disputes. It is a small step from self-help to vigilante-ism to anarchy

and the breakdown of the world security system in a manner reminiscent of the demise

of the League of Nations. It is submitted that the assertion of a r-ight to

independent action outside the Charter framework is simply too dangerous to be

tolerated.

Finally it is submitted that while every State may have an interest in the

observance of jus cogens. such an interest extends only to giving any nation locus

standi before this court to complain of a breach. it does not give any nation the

right to use force to redress the breach of a jus cogens.

CHAPTER 4 MIRVA'S ACTIONS 00 NOT FALL WITHIN ANY OF THE ERCEPTIOMS TO THE

PROHIBITION ON THE USE OF FORCE IN ARTICLE 2.4 OF THE U.N. CHARTER
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The reference to "territorial integrity or political independence" in Article 2.4 of

the Charter does not constitute a limitation on the ambit of the prohibition on the

use of force.. Rather, it was adopted from Article 10 of the Leag.ue oi 'Nations.

Covenant{34} at the behest of smaller States seeking an extr guarantee that force

would not be used against them by more powerful States.(35} Therefore the adoption

of this formula was meant to strengthen, not weaken, the prohibition on the use of

force.

4.1 Mirva failed to exhaust all reasonable means of peaceful settlement of the

dispute before resorting to the use of force.

Article 2.3 of the Charter requires Members to settle their disputes by peaceful

Mears. This requirement is reiterated in Articles 33.1 and 52.2, establishirng bona

fide attempts at peaceful settlement as a precondition to the use of -force. in this

case, Mirva's attempts to resolve the matter peacefully fell far short of satisfying

this threshold test.

The General Assembly could have been 'requested to arbitrate the situation under the

'Uniting for Peace' Resolution(36) after the Security Council reached an impasse.

The Secretary-General of the U.N. could have been invited to use her good offices to

effect a settlement.(37) The Eurasian Conclave could have requested an interim (and

if necessary ex parte) declaration of illegality from the I.C.J. against Ibar,. as

was obtained by the United States in United States v Iran.m38) The representatives

of third-party nations or other Regional Organizations could have been invited to

mediate the situationC39) Subsequent to the Security Council tabling of the mat.ter

on September 29 1983, Mirva could again have requested the Council to carry out its

imperative duty under Article 39 to determine the existence of a threat to the peace

and to decide on measures to be taken, in the light of the new devielopments of

December 14 1983.(40) The fact that Icbam was unprepared to discuss the matter

further with the Conclave due to that body's non-negotiable attitude, does not mean

that it was unprepared to enter into a dialogue with other nations or bodies.
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It is clear that many avenues of peaceful settlement were open to Mirva and were not

pursued.

4.2 Mirva's actions were not an exercise of the right of self-defence under

Article 51

Mirva's actions cannot be justified as an exercise of its 'inherent right of

individual self defence' as prescribed by Article 51 of the United Nations Charter

under either an expansive or restrictive interpretation of that document. Read

restrictively, Article 51 dictates that the Charter has replaced any customary right

to self defence with a fully inclusive Charter-given right.(41} Self-defence may

thus only be exercised in response to an 'armed attack'.(42) The Charter ,rakes no

provision for force utilized in mere anticipation of armed attack.{43) Mirva's

pre-emptive strike on the complex cannot be justified as it was not preceded by

actual armed attack.

An expansive interpretation of Article 51 recognizes the continued validity of the

customary law of self -defence including a right of anticipatory self defence-,{443'

The Charter has expressly recognized custom by referring to an 'inherent' right of

self defence.{45} The customary right of anticipatory self defence as sanctioned by

State practice(46) cannot, however, be claimed by Mirva. The requirements of

necessity and proportionality of response deemed basic to the exercise of

self-defence,{47} have not been satisfied. Mirva's actions are thus an unlawful use

of force, contrary to Article 2(4) of the Charter.

The level of necessity required to justify anticipatory self defence is higher than

if self defence is utilized in response to an actual armed attack.{48) It must be

"instant, overwhelming, and leaving no choice of means, and no moment for

deliberation".{49} The mere development of nuclear weapons for purely defensive

purposes outside the Eurasian Conclave posed no danger, imminent or remote, to any

member of the Conclave. Nor can necessity be said to have reached the level of
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urgency required to validate armed attack in exercise of- the right of self

defence{50} until all such peaceful methods of settlement as can reasonably be

expected have first been utilized4M1) (as discussed in paragraph 4.1 above).

Proportionality of methods becomes a meaningless element if there is no necessity

for the exercise of anticipatory self defence, and thus no right of self

defence.{52) But even if some response was called for, the imposition of diplomatic

and/or economic sanctions would have been a far more appropriate response to Icban's

alleged illegality than was the draconian step of armed attack.

The attack by Israel on the Iraqi nuclear reactor was condemned by the Security

Council as being 'in clear violation of the Charter of the United Nations and the

norms of international conduct'.{531 This condemnation was despite the fact that E

clear state of hostilities existed between .the two nations.(54)

The Conclave can not justify their actions as an exercise of the collective right of

self-defence under Article 51 of the United Nations Charter. Exercise of the

collective right of self defence requires the elements of necessity and proportion

to be met.(55) As neither have been satisfied, self defence conducted upon a

collective basis cannot justify Mirva's actions.

4.3. The Conclave was not entitled to authorize Iirva to act under Chapter VIII

4.,R.1 Mirva was not entitled to act under the Conclave Constitution

(a) The possible manufacture of nuclear weapons by Icbam was not a situation for

which the Conclave may meet to aqree on measures to be taken under Article 7

of the Conclave Constitution.

(i) There has been no "armed attack"{56} by Icbam for such a meeting to be called,

Armed border conflicts in pursuit of Icbam's irredentist policies ceased in ilarch oi

1980.(57)
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(ii) Icbam has not performed any "act of aggression not being an armed attack",58}

against either Conclave members or non-members. Icbam had clearly and conclusively

declared that its nuclear weapons were for exclusively defensive purposes{59., and

only as a defence against States external to the Eurasian region.(60)

(iii) There has been no "extra-regional conflict"{61} shown to be in existence at

the time. Neither was there an "intra-regional conflict"{62} endangering the peace

of the region. An Article in substantially similar terms to Article 7 of the

Conclave Constitution is Article 6 of the Inter-American Treaty of Reciprocal

Assistance.(63} The meaning of the word "conflict" is elaborated upon in Article 7

of the Rio Treaty, which clearly only contemplates armed conflict, as it requires

the High Contracting Parties to the Rio Treaty to call upon the "contending"(64}

States to "suspend hostilities".{65) The word "conflict" is always referred to in

the context of armed cbnflict.(66}

Theaties or treaty provisions which are restrictive of or affect a State's

territorial sovereignty must be interpreted carefully in order to uphold the

principle of territorial sovereignty and independence as entrenched by the United

Nations Charter(67} and,. indeed, by the Conclave Constitution.C68} Given this

restrictibn, "conflict" must not be read to extend to any dispute between the Member

States, no matter what its nature, but must only refer to armed conflict. In the

instant case, there is no state of war existing, nor is there any armed attack or

exchange, nor is there any threat of such armed attack or exchange. At most, there

is a dispute as to the proper method for defending the Eurasian region, which is

well short of a "conflict" as envisaged by Article 7 of the Conclave Constitution.

(iv) There is no "other fact or situation"{69) endangering the peace of the

region. Treaties must be interpreted "in their context".C70} The whole teror of

Article 7 of the Conclave Constitution envisages action of an aggressive and/or.

armed nature. The words "any other fact or situation" must be interpreted Iin this

context otherwise the use of armed force may be justified under Article 7 on flimsy

or baseless grounds. This interpretation is supported by the ejusdem generis rule,
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a rule of construction recognized and applied by international tribunals(71) and

confirmed by Article 31 of the Vienna Convention on the Law of Treaties[72) by its

obligation to interpret words "in their context",%73} Articles 31-33 of the Vienna

Convention on the Law of Treaties reflecting "the preponderant opinion among jurists

and practitioners on the relative value to be attached. to the various elements of

treaty interpretation".(74} It should be noted that the only real debate about

interpretation at the Convention was concerned with whether the hierarchy set up by

Articles 31 and 32, relegating travaux preparatoires to a supplementary means of

interpretation, should be incorporated as one Article;C75} and that Articies 31 and

32 were adopted unanimously at the Plenary Session of the Vienna Convention,176) a

convention attended by 110 States, including 41 States which have become independent

since the Second World War.(77} The legal rules in Articles 31-33 of the Vienna

Convention "may be considered as declaratory of existing law".t73)

In the present case, Icbam is organizing its own defence as a matter of its domestic

jurisdiction(79} and has clearly declared that all nuclear weapons manufactured

would be "exclusively for defensive purposes against States external to the Conclave

of Eurasian Unity".480) With no intention on Icbam's part to use these nuclear

weapons offensively nor. indeed to use them for defensive purposes within the

Eurasian region against any Member State of the Conclave, the peace of the region is

not endangered and would, in fact, be enhanced by the deterrent effects of having

nuclear weapons.

(b) "Measures" taken under Article 7 of the Conclave Constitution must include

seeking peaceful settlement of disputes rather than the use of armed force.

(i) Article 7 of the Conclave Constitution must be interpreted in light of the

object and purposes of the Conclave Constitution, according to Article 31 paragraph

1 of the Vienna Convention on the Law of Treaties.{81) One of the major purposes of

the Conclave is "to promote unity and solidarity among the Member States",{54} which

is not promoted by the use of force by Member States against another Member State

without first resorting to less draconian means.
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It is also a major purpose of the Conclave to defend "the sovereignty, territorial

integrity and independence" of Member States.(83) However, Nirva and the other

supporting Member States of the Conclave have clearly offended the sovereignty,

territorial integrity and independence of Icbam in the most flagrant possible

manner. Any "measures" taken under Article 7 should seek to defend each Member

State's sovereignty, territorial integrity and independence and undertake peaceful

means of settlement and lesser measures of force to deal with this situation.

(ii) When interpreting Article 7(a), "any relevant rules of international law

applicable in the relations between the parties" must be taken into account,C.4}

such as the requirement for seeking peaceful settlement of disputes.This is a major

requirement of the United Nations Charter and a primary goal of all members of 'the

United Nations,C85) of which Icbam and Mirva are two. Moreover. State practice it,

the formation of regional organizations recognizes the responsibility of Members of

such organizations to seek pacific settlement in resolution of their disputes,

especially conciliation. Some clear examples are Articles III and XIX of the

Charter of the Organization of African Unity,(86} Article 2 of the Rio Treaty(87)

and Articles 20-24 of the Charter of the Organization of American StatesC88}

Article 14 of the Treaty Establishing the Organization of Eastern Caribbean

States,(89} Article 5 of the Pact of the Arab League(90} and Article 3 of the

Baghdad Pact.(91}

4.3.2 Mirva's actions were not authorized by Article 53.1 of the U.N. Charter

Fundamental to the scheme established by the U.N. was avoidance of a similar failure

to that of the League of Nations due to the right of individual States to

unilaterally resort to force. Thus for the U.N. "... the rule against unilateral

recourse to force (except in self-defence) is a fundamental tenet of international

law. In recent years it has been widely characterized as jus cogens".{92} It is

not submitted that the system, as envisaged in 1945, has worked perfectly. But it

is submitted that to regard the achievement of perfection as the relevant test ir

deciding whether to totally abandon such a system, is both misguided and

counterproductive. Since 1945 genuine steps have been taken in the direction of a
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world security system and the one way of ensuring that this system is never

achieved, is to totally abandon the goal now, merely because the political

selfishness of individual nations is making it harder to achieve thara one would

like.

Only the Security Council and General Assembly have an inherent right to deal with

the maintenance of international peace and security because of their unique ability

to act for the world community as a whole. The partial failure of the Security

Council to fully carry out its function has been offset in large part by the

expanded role of the General Assembly under the aegis of the 'Uniting for Peace'

Resolution, which has acted under the Resolution in crises involving the Suez

(1956), Lebanon and Jordan (1958) and Pakistan (1972).(93) Moreover the Security

Council has hot totally abrogated its role, having been responsible for the

establishment of U.N. forces in Korea (1950),(94) the Congo (1960),{95} Cyprus

(1964),(96} and Lebanon (1978).{97} The contribution made by the continued active

roles of both these bodies towards the establishment of the ideal order proposed in

1945 cannot be discounted. On the other hand, to sanction the violent resolution of

disputes outside the Charter would be to undermine the eventual establishment of

such a world system. To allow Mirva to resort to self-help, and to claim as

justification the failure of the U.N. security system, is to affirm that the goal of

a world security order must be abanduned. As President Winiarski pointed out in his

dissenting opinion in the Certain Expenses Case: "The intention o+ those who

drafted it Ethe Charter] was clearly to abandon the possibilib, of useful action

rather than to sacrifice the balance ' of carefully established fields of

compet ence".{98}

At the inception of the Charter it was clear that Regional Organizations could only

use force in the exercise of a right of self-defence under Article 51, or as part of

a Council-authorized enforcement action under Article 53(1). They were to have no

independent right of recourse to force, and this interpretation is reinforced by the

terms of Articles 43.3 and 47.4. The effect of the veto on the authorization of

regional action by the Security Council was carefully considered at San Francisco.
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Three proposals which jointly suggested that authorization of regional action should

require only the votes of three permanent members and, in the event of failure to

act or authorize such action, the signatories to a regional arrangement should be

free to take action in accordance with that arrangement, were decisively

r ejected(99) because they would allow regional organizations to take the law into

their own hands. Instead Article 51 was inserted in Chapter VII as a sole

concession to the use of regional force outside U.N. authority. Noreover- the

Security Council's monopoly on the use of force was underscored by the adoption of

Article 54, requiring Regional Organizations to notify the Council of acts which

they have "in contemplation" - a requirement flouted by Miirva in this case.A

Regional Organization can not thus legitimize use of force contrary to Article 2(4).

It has been argued by some writers(100} that the foregoing requirements have been

modified by State and U.N. practice. It is submitted that no such clear or

consistent pattern emerges. Further, this Court cannot de facto re-write the

Charter in the absence of such established practice. Proposals to give the I.C.J.

the power to conclusively interpret the Charter have been rejected,[l} and the

better opinion seems to be that a binding interpretation of the Charter only arises

by a combination of court opinion and substantial majority support of the U.N. organ

concerned.(102) It is -therefore submitted that any reinterpretation of the nature

of "enforcement action" or the removal of the authorization requirement in Article

53 requires the clear agreement of the responsible U.N. body, i.e. the Security

Council. No such agreement exists.

"Enforcement actions" are those measures which the Security Council is entitled to

take under Chapters VII and VIII in order to fulfill its primary responsibility

under Articles 1.1 and 2.4 to "maintain international peace and securit.". As

Kutznetsov, for the U.S.S.R., pointed out during the 1960 Dominican Debates, ,rticle

41 (non-military) and Article 42 (military) measures are by definition "enforcement

measures because they are employed by the Security Council for the very purpose of

forcing an aggressor to cease acts of aggression against another State and o'

preventing the recurrence of aggression".C103) The alleged modification of the

ambit of Article 53 is based principally on the actions of the O.A.S. However,
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there has been no consistent line of development of interpretation, but rather a

series of cynical ad hoc pronouncements in line with whichever interpretation

favours the O.A.S. policy-of-the-day, many of which are contradictory. For example,

in draft Charter proposals O.A.S. members supported the view that enforcement

measures requiring authorization included military, economic, commercial and

financial measures.104} This was similarly the O.A.S. view in formulating the Rio

Treaty.(105) In 1948 in reference to the Palestine Crisis, the U.S. characterized

the actions of the Arab League as enforcement actions despite the fact that the

League's decisions were only "recommendatory".C106} Likewise the U.S.A. originally

argued against O.A.S. imposition of economic sanctions against the Dominican

Republic in 1960(107} on the grounds that such action was within the ambit of

Article 53. Thus until at least 1960 the U.S.A. and O.A.S. adopted the

'conventional' view of Article 53.

Yet this view altered dramatically in a period of only two weeks, with the U.S.

arguing in the Security Council{108) that enforcement actions did not include

non-military measures - a reversal of position due entirely to U.S.S.R. initiatives

for the Security Council to control and/or discipline the O.A.S. The outcome of the

issue in the Council was not determinative of the authorization question. In 1962

when Cuba was suspended from the O.A.S. and subjected to economic sanctions at Punta

del Este, a similar interpretation of "enforcement action" was proposed. However,

the U.S. again changed its view at the time of the Cuban Missile Crisis, mairtaining

that its military action was instead not enforcement since it was authorized by an

O.A.S. recommendation.C109} This was totally inconsistent with its Punta del Este

view, and irreconcilable with its denial of the Arab League's "recommendatory"

action in 1948. The Security Council did not pronounce upon the issue.

Rather than establishing any new meaning for Article 53, this history simply

demonstrates that the O.A.S. and in particular the U.S.A. under the cover of O.A.S.

action, is prepared to enforce the Monroe Doctrine{llO irrespective of the legality

of its actions, and to rely on its power of veto to avoid Security, Council

supervision. The fact that the U.S.A. has gotten away with its actions does not
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the U.S.A. and E.E.C. were coercive measures which were "incompatible" with the

Charter because they had not been "covered", i.e. authorized, by Security Council

Resolution 502.(111) So when not acting as an instrument of U.S. foreign policy,

the O.A.S. recognizes that enforcement measures include both military and economic

coercion, ind require Security Council authorization. No consistent line of State

practice or Security Council practice has evolved which can in any way be said to

have narrowed or abolished the requirements of Article 53. Bowett in 1976, uejl

after the crises -of the 1960's, still felt himself able to say that any

'enforcement action' would need the authorization of the Security Council, and the

concept of 'enforcement action' embraces both miiitary and economic sanctions".{112}

Alternatively, if world events since 1945 have narrowed the scope of Article 53, in

the sense that the Security Council has abrogated its right to authorize regional

action, this does not mean that Regional Organizations have acquired the ability to

use force in their own right. Article 2.4 still prohibits the use of force.

Chapter VIII does not confer a right to use force on any body but the Security

Council, and if it fails to exercise its rights the only consequence is that no-one

can take regional action. Article 51 remains as the sole justification for use of

force by a regional body.

Alternatively, if this court feels that it must give its imprimatur to a Charter

amendment, two choices are available. The first, to allow regional organizations to

act unilaterally as they see fit, would constitute a dangerous and radical departure

from the world order envisaged in 1945. In Halderman's words: "It is obvious that

regional groups may sometimes have their own ideas as to what is necessary or

appropriate in particular situations, and that these may be at variance from what is

considered right or appropriate in other parts of the world, or in the world as a

whole".(113} The second (and preferable) alternative, which would not be a

significant departure from the goals of the Charter or the concept of responsibility

for world security, would be to allow regional groups to approach the General
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Assembly under the 'Uniting for Peace' Resolution and to seek authorization for

enforcement actions under Article 53.1. The second strand of this moderate reform

would be to clearly recognize the right of anticipatory self-defence in urgent

situations where there is no time to go to the General Assembly.

It is submitted that, of these two alternative modifications of the U.N. Charter,

the court should choose the latter as being a lesser departure from the clear words

of the Charter, and as being the one most likely to encourage the establishment of

an effective world security order.

4.4 Nirva's actions cannot be justified as an exercise of a right of humanitarian

intervention

Customary international law has never recognized the doctrine of humanitarian

intervention as a justification for the use of armed force. An exhaustive survey of

State practice up until 1960 has concluded that "... the doctrine of humanitarian

intervention does not seem to claim the authority of a customary rule of

international law",C114) and no such practice has been adopted by States since

then. The doctrine has been invoked on a few recent occasions,(1151 but as Brounlie

has pointed out, "these cases can only be recruited as examples of *ex post

factoism'", where States have attempted to retrospectively legitimize their

otherwise illegal use of force .employed in the furtherance oF national

self-interest.(116} A small number of jurists have argued for recognition of the

principle as a moral imperative,{117) but even if their view is endorsed by the

Court it cannot be employed by irva as a shield. Icbam has at no time evinced any

intention of using its nuclear weapons within the region and it is somewhat

farfetched to suggest that the mere possession of such devices constitutes a

fundamental violation of the human rights of all Eurasians.

4.5 irva's actions cannot be justified as a legitimate reprisal

4.5.1 Reprisals are no longer available under Article 2(4)
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The use of armed force as a reprisal is specifically prohibited by the clear words

of Article 2.4, and this prohibition has been affirmed by U.N. practice.C(iS The

words of Article 2.4 contain no reference to such an exception and are

uncompromising in their rejection of any resort to forcible seif-help. 119}

The absence of an intention to read Article 2.4 as being subject to exceptions is

demonstrated by the rejection by the General Assembly of the claim that "territorial

integrity and political independence" limited the prohibition,{120) a large majority

affirming that the Article "contained an absolute and unconditional prohibition that

made any goal or intention of the State initiating force irrelevant; any use of

force, regardless of motive or purpose, was a violation of the Charter unless

justifiable under one of the explicit exceptions".[121} This unequivocal attitude

leaves no room for a doctrine of armed reprisal. The doctrine has been specifically

rejected by the Security Council in the context of a reprisal by Great Britain

against Yemen in 1964.(122)

To acknowledge a right of armed reprisal w.ould be contrary to the clear words of

Article 2.4 as interpreted, and to the underlying policy of the Article. There can

be no solid foundation fur peace in the world if Regional Organizations such as the

Conclave are allowed to take unilateral military action whenever they claim to see a

threat to their security.(123) "It would be a logical impossibility to hold at one

and the same time that States are bound to respect each others independence and

rights and yet be free to attack each other at will".(1243

4.5.2 Alternatively, the conditions for a legitimate reprisal have not been met.

The Naulilaa Case(125) established that for a reprisal to be justified there are

three preconditions; (1). the violation of a rule of international law by the State

against which the reprisal was directed; (2) a demand by the injured State to remedy

the alleged wrong, which has remained unsatisfied; and (3) a proportional

relationship between the illegal act and the reprisal.
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None of the above preconditions has been met. Icbam did not commit an international

wrong by the possession of nuclear weapons.{126} There was no demand made by Mirva

to Icbam to dismantle its nuclear plant and dispossess itself of nuclear weapons.

The Conclave resolutions of September 22nd and December 21st 1983, while makilg it

clear that the Conclave disagreed with the actions of .Icbam, did not c6ristitute a

proper and unequivocal demand. Furthermore, Mirva failed to proceed under Article

2(3) of the United Nations Charter and seek all possible means of peaceful

resolution of the dispute,(127) as discussed in Chapter 4.1 above.

Proportionality between act and response is important and it cannot be maintained

that the bombing of Icbam's nuclear facility was in any way proportional to arny

illegal act of Icbam as alleged by Mirva, as discussed in Chapter 4.2. above.

CHAPTER 5 ICBAM IS ENTITLED TO THE DAMAGES SOUGHT

5.1 Icbam has an entitlement irrespective of the legality of Mirva's actions.

It is submitted on behalf of Icbam that even if Mirva's actions are held to be

legal,a valid claim .for -damages still exists as international law recognises

liability for damage caused by lawful acts. In addition to the doctrine of 'abuse

of rights'C128}, international law provides the where a State injures an alien

through the commission of a lawful act such as that of rationalization it must

nevertheless pay 'prompt', 'adequate' and 'effective' compensation for causing the

loss or injury.(129}

5.2 Icbam is entitled to the compensation claimed for the loss o? the three

technicians.

If the three technicians were nationals of Icbam(130} then it is entitled to claim

compensation on their behalf.(131) Alternatively, if they were of foreign

nationality then Icbam is nevertheless entitled to claim compensation because they

were in the service of the Icbamese State{132} while working on the Sorgred Desert

r-r.
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