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JURISDICTION

Mirva and Icbam have agreed to submit the present dispute for resolution by the

International Court of Justice.

The parties have not qualified the jurisdiction of this Court nor have they

agreed that the Court may decide the issues ex agqueo et bgno, pursuant to paragraph

2 of Article 38 of the Statute of the International Court of Justice.

STATEMENT OF FACTS

The parties have agreed to the statement of facts as appear in the Compromis
and Clarificatians. The nationality of the three deceased tecnnicians is not
clarified and has been argued in the alternative that they are all of Icham

nationality or that they are all of ather nationality.

SUMMARY OF ARGUMENT

In the light of the general prohibition on the use of farce in Article 2.4 of
the UN. Charter HMirva can anly claim legal justification for its attack either if

ite actions fall within one of the exceptions to Article 2.4, or_sliernatively if

there exists some independent right tg wuse of force arising separately from and
over—riding the UN. Charter. It is the Applicant’s submission that neilher
situation arises on the facts of this case, and that the Mirva’s atiack ihus laces

legal justification.



(b
it will be submitted that Icbam's proposed acquisition of nuclear weapons was
not illegal, in the sense that it was not in breach of the =xprasss terms 3f any
treaty to which Icbam was a party; nor was it in breach of customary inlernziionz’
at

law; nor of any binding regional custom. Alternatively it will be submitted

evan if Icbam had breached such a treaty or custom the breach was a mere delic

which does not confer a right upon an injured party to use furce to remedy the

braach.

It wil further be submitted that the mere possession of nuciear weapons is not
caught within the ambit of any alleged Jjus cogens prohibiting ’crimes against
humanity’, or ‘threats to the survival of mankind’. Alternatively, if such a s
coqens does apply 1o possession of nuclear weapans nevertiheless breach of the jus
T . .

cugens did not provide Mirva with a right of independent seif-neip. To allow such a

doctrine of enforcement outside the scope of the UN. Charter is either contrary to

the doctrine of state sovereignty or de lege feranda which cannot retrospectively

Justify Mirva's actions.

Finally it will be submitted that Mirva’s actions do not fall within any of the
exceptions to  Article é.4, since Hthey fail {0 meet the requirement of 'necesciily’
upon which self-defence is predicated; they were tiaken without exhausting aill
rzasonable means of peaceful settlement as required by the Charier; they 2id ool

satisfy the requirements for either ’reprisal’ or ‘humanitarian intervention® (1o

the extent to which such dJdoctrines might still be available); and they Tailed s

~

meet the requirements for an enforcement action pursuant tc Chapter VIII of the

Charter.
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CHAPTER 1  SCOPE OF THE APPLICANT'S SUBMISSION

In order to claim legal justification for its attack, Mirva must establish path that
Icbam's possession of nuclesr weapons was in breach of iniernationsi law, and ithat
the breach was of a type giving Mirva the rignt to use armed force as a remedy.
The Applicant will submit that neither proposition is satisfied on the facts of the
case. In Chapter 2 it will be submitted that Icbam’s possession of nuclear w2apuns
was not -iﬂegal either per se or in the particular circumstances. In Chapter 3 it

will be submitted that even if Icbams’s actions were illegal, Mirva’s right to use
force in response could only arise by virtue of the UN. Charter and noi by the
pperation of any independent doctrine. Chapter 4 will submit that the U Charter

provides no such right to use force. Finally the question of damages will be

addressed in Chapter S.

CHAPTER 2 ICBAM'S  POSSESSION  OF  NUCLEAR WEAPONS WAS_ NOT _IN BREACH OF

INTERNATIONAL L AU

2.1 Icbam was not in breach of the terms gof any treaty to which it was a party.

Icbam was never a parly to the Treaty of Telleraviv, and consistentiy declined to
become a party to it{1}. It was thus not bound by its express terms. In resard to
the Treaty on the Non-Proliferation of Nuclear Weapons {1988)CNPT'H2I, Icbam was a
signatory to the treaty but never ratified it, and it withdraw its signature as it
would have been entitled to do by the terms of the instrument itself evzn if it had
ratified the treaty.{3} There is no suggestion that during the period while it was
a signatory Icbam engaged in any activity which was antithetical to the underiying
principle of non—proliferation{4l Consequently Icbam was not in breach of any
treaty to which it was expressly bound to adhere,

2.2 Possession of nuclear weapons was noi contrary to customary international iaw.

The emergence of rules of customary international law binding on ah States is
subject ta ‘stringent requirements evidencing the formatioan of custiom, these
requirements not having been met in regard to nuclear non-proliferation. In the

Morth Sea Continental Shelf Case {53 this Court regquired that the formation of
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custom be evidenced by widespread and generally consistent States practice,{és
adhered to in the belief that the practice was legally obligatery, usually but not
necessarily over a substantial period but in the event of a shorter period then with

t b

-
.’}v

hil

acquizscence of those States whose interzsts are especially affectedd

MNeither the N&P.T. nor its underlying principles have enjoyed wid2spread or

consistent State acceptance in the relatively shart period of fourteea y=ars sinc

O

the treaty came into force. In that period eight nations have acijuired, attempted
te acquire, or stated their desire to acquire nuciear weapons{3i. Three other
nations are believed to be adapting their existing peaceful nuclear technoiogy to a
military capacity{?3. Moreover many nations which are signatories to the NPT,
nevertheless align themselves closely with the nuclear powers, allow nuclear weapuons

to bz stationed on their territory{10}, and provide guidance systems or berining
facilities for nuclear warships or aircraft. In addition, the majority of parties
to the NP.T. are States whose technological and industrial infrastructures are
incapable of supporting nuclear weapons, and whose adherence to the MNP.T. is thus
entirely academic and provides negligible evidence of State practice in support ot

nan—proliferation.

Mareover the limited adherence to the NWP.T’s principles which is discernible does
not bear the hallmarks of gpinig _juris (belief in fe-gal gbligatior) butl rathar
indicates a policy ideal, or a tactical step towards an end resuil of total
disarmament rather than non-proliferation{il}. Genersl Assembiy resgluticns an tae
subject have only been adapted by small majorities{12} and those approaching
unanimity have merely enshrined policy rather than imposed legal gbligations{i3:.
Similarly such resglutions tend to support complete and totai disarmament, with

non—proliferation being merely a subsidiary argument to this wider ideal{14}

It is concluded that the principle of non—-proliferation does not meet the tests for
the formation of customary international law, and that Icbam’s possession of nuclear

weapons was not in breach of such custom.
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23 Possession of nuclear weapons was not in breach of regignal custom.

The Compromis does not indicate the precise dates on which Conclave States signed or
ratified the NP.T. Conceivably it could have been as late as Sepiember 12820153
Such a relatively short period would generally be regarded as insufficient for the
formation of regional cu’stom.{lé} Consequently the Treaty of Teileraviv would ai
best be regarded as a crystallization of what had previousiy be2n 3n emerging
regignal custom. Since Icbam had indicated its opposition to the principle of
non—proliferation prior to the crystallization of the custom, it must be regarded as
a persistent objector and was therefore not bound by such a customf{17F This is
particularly the case since Icbam was the only nation in the region with a peacerul

-

nuclear capacity and therefare with a special interest in the matterdis:

24 Poscession of nuclear weapons was pot in  breach of any Jjus cogens of

international Isw.’

A jus cogens is a peremptory norm of international law which has evolved by the-
consensus of nations as a fundamental principie which cannot be dercgated from or
contracted‘ out of{19} No jus cogens, whether expressed as a prohibition of ’crimes
against humanity’ or of acts ‘'threatening the survival of mankind’, {20} atiracts
within its ambit the mere possession of nuclear weapons. Whereas it is at least
arguable that the use of nuclear weapons offends against such a jus_cogens, it is

submitted that possession is not in breach of any such fundamental principle.

If possession of nuclear weapons was contrary to the massive consensus reguired to
establish a jus_ cogens, one would expect to see clear evidence of State practice
rejecting such possessions To the contrary, State practice does not reflect even a

clear consensus against use{21}, so a fortiori there cannot be a clear conssansus

ajainst possession. There is no express customary rule of law pfﬁhibiiing the
passession of nuclear weapons. None of the various cenventions on rules of warfare
which prohibit the use or possession of various weapons, explicitly refer io nuclear
weapons.{22} It has been suggested that such specific reference is not required as

a general prohibition on all inhumane methods of warefare has evolved a3 custom,

encompassing nuclear weapons.{23} However the world community has twice cansidered
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the possibility of expressly banning nuclear weapons, and has twice declined to do

O In the General Acsembly debate on Resolution 2444 uhick reafirmed the

th

principles of humanitarian warfare, an amendment was accepted deieting a paragrapn
specifically including nuclear weapons.{24; Similarly prior to signing the 1977
Protocol 1 to the 1949 Geneva Cuonventicn the United Kingdom, United States. Francz
and the USSR, all formally declared their understanding that the rules included

in the Protocol did not regulate aor prohibit the use of nuclear weapons.{23} It is
submitted that State practice as outlined above does not approach the jevel of
consensus which would be expected if mere possession of nuclear weapons was within
the prohibition .0f a jus cogens. This conclusion is supported by the analysis of
State practice in Chapter 2.2 above. Furthermore the very widespread acceptance of
the theory of deterrence is in stark contradiction to any notion that mere
possession is illegal Deterrence is predicated on the belief that possession af
nuclear weapons increases the chances of mankind’s survival, and reduces the
likelihoad that the weapons uill ever be used. The prospect of mutual destruction
is, by this theory, sufficient to ensure that no natien will use the wespons.
Whether the theory be correct or naot, it has underpinned the sirategy of the nuclear
powers for the past forty vyears, and 1is thus further evidence that there is n.

general consensus that mere possession of nuclear weapons is illegal

238 The particular circumstances of the case did not render Icbam’s possescion of

nuclear weapons_illegal.
Icbam asserts that its proposed acquisition of nuclear weapons was a legai exercise
of 1its sovereign right o organize and prepare its own self-dsfence, and is not
amenable to any reasgnable suspicion of any sinister motive. Nor did it represent a

threat of farce or a threatened breach of the peace and security of the Conclava.

The right to organize self-defence is recognized in cﬁstomary international law{2d3
and is enshrined in Article 51 of .the UN. Charter. Icbam’s membership of the
Conclave in no way derogates from this right as no provision of the Conclave
Constitution requires it to surrender this rightd{27> The only possible indications

that Icbam had aggressive designs an the Conclave are its reassertion of irredentist
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policies, and its stated intention to ’protect its historic patrimony’.{28} However
it is submitted that policies of reunification and protection are utterly
inconsistent with the possible use of nuclear weapons against the arez toc be
reunified and protected, or even their-use against areas in the general vicinity of
the region to be reunified. Destruction of the object of one's desire is scarcely a
credible means of pursuing that abject.
On the other hand there are clear indications of Icbam's bona fide self-defence
motivatians. Firstly, the widespread acceptance of the theory of deterrance{Z?’
lends credibility to the notion that Icbam was simply wishing to discourage possible
attacks by external nations. Secondly, the fact that external nations possess
nuclear weapons {30} raises a clear perception of the need for such a deterrence
capabiiity. Thir-dly, Icbam’s December 14 1983 assurance{31} that its weapons wouid
be wused exclusively for defensive purpuses against States externai to the Conclave
is a statement by which its ’freedom of action is to be Umited'{32% such
statements having been held by the ILC.J. in the past to be not available to be

called into question by the Court.

It is further submitted that the possession of nuclear weapons by Icbam would not

expose the Conclave to the risk of being embroiled in a pre—emptive strike launched

by external States against Icbame Icbam’s retaliatory capacity renders the Conclave

less likely to be attacked by external States, by virtue of the deterrence theory.

It is concluded that the circumstances af the case did not render Icbam’s possessicon

of nuclear weapans illegal

CHAPTER 3: ALTERNATIVELY, IF ICBAM'S POSSESSION OF MUCLEAR WEAPCONS WAS ILiEGAL,

MIRVA’S RIGHT OF ACTION WAS RESTRICTED TO THOSE REMEDIES PROVIDED BY

THE U.N. CHARTER

It will be submitted in Chapter 4 that Mirva’s attack cannot be justified by the

terme of the UN. Charter. _In Chapter 3 hersunder it will be submitted that no

right of action exists independently of the Charter.
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Prior to the scheme of world security established by the UN. Charter, it is
submitted that customary internaticnal law recognized only very iimited rights to
use force. These included a right of self-defence; a ’right of reprisal’ by virtuez
of persistent practice rather than by strict custom) and perhaps a right of
retortion It was the absence of any legal regime faor the setilement o7 disputes

which caused States to adopt the legal fiction of thé bellum justum to provide at

least some moral justification for resort toc force.

It is submitted that since the adoption of the UN. Charter, tec which both Icbam and
Mirva are parties, any vestigial remnants of previously =xisting rights have been
swept away by the Charter scheme except to the extent expressiy preservea by the
Charter (e.g. Article 51 reference to the ‘inherent’ right of se‘if—def‘énce).
Consequently it is asserted that a mere delict such as a breach by Icbam of a trealy
provision, or of a rule of either international or regional custom, provides fMirva
with no right to wuse force in self—-help outside the terms of the Charier. To
acknouwledge such a right would be contrary to both custiomary law and to tha express
terms of the Charter, the void uwhich previously existed having been filled by the

Charter and its Jjudicial arm (the IL.C.J..

In the light of the foregoing, for this Court to grant its imprimatur to acts of

self~help autside the Charter would involve the following implications:

a) It would be a denial of the fundamental docirine of State sovereigniy which
underpins international law and uwhich is enshrined in Article 2.1 of the Charter.

International law is created by the voluntary assumption of obligations by States in
the exercise of their individual rights of sovereignty.{33} For a State 1o accept

the Jjurisdiction of a particular enforcement agency is an exercise of sovereignty,

(9}

not a derogation from it. Both parties to this action have expressly accepiad the
jurisdiction of the UN. and of the I1.C.J.,, and no other body or regioral
organization can assume such a responsibility unless its members expressly signify
their amenability to the creation of a regional jurisdiction and its accompanying

Judicial and enforcement organs.
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For any such organization to assert an em“orce_ment role is utterly contrary to the
doctrine of sovereignty. The Constitution of the Eurasian Conclave cantsins no such
provisions, in stark contrast ths to European Community which has estabiished by
treaty both a pariiament and a court with supranational jurisdiction. By conirast

Article 16 of the Conclave Constitution estabilishes the 1.CJ. as the arbiter of

disputes.
b) Acceptance by this court of any doctrine limiting State sovereigniy would at
best be recognition de lege ferenda. This court may crystaliize an emer3ing

practice of limitation on sovereignty, but it is submitted that such a declaration
would apply only prospectively and could not be used to retrospectively justify .

Mirva’s actions.

c) To the =2xtent "to which this Court might hold that possession af nuciear
weapons threatens mankind’s survival, it is submitted that to grant States a right
of independent self-help is at least equally threatening of survival MNow mare than
at any time 1in history, survival depends_ on adherence to a system of law for
résolving disputes. It is a small step from self-help to vigilante-ism to anarchy
and the breakdown of the world security system in & manner reminisceni of the demize
of the League of Nations. It is ‘submitted that the assertion of a right io
independent action outside the Charter framework is simply too dangerous to be

tolerated.

Finally it is submitted that while every State may have an interest in the
observance of jus cogens, such an interest extends only to giving any nation locus
standi before this court to complain of a breach. It does not give any naticn the

right to use force to redress the breach of a jus cogens.

CHAPTER 4 MIRVA’S ACTIONS D00 NOT Fall WITHIN ANY QF THE EXCEPTICMS 7O Tt
PROHIBITION ON THE USE OF FORCE IM ARTICLE 2.4 OF THE U.N. CHARTER
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The reference to “"territorial integrity or political independence" in article 2.4 of

the Charter does not constitute a limitation on the ambit of the prohibition on the

i1}

us2 of force.. Rather, it was adopted from Article 10 of the League of Mation

Covenant{34} at the behest of smaller States seeking an extra suarantee that forc

P
[t+]

would not be used against them by more powerful States.{35) Therefore the adopiion
of this formula was meant to strengthen, not weaken, the prohibition on the use af

force.

4.1 Mirva failed to exhaust all reasonable means of peaceful settleme_nt of the

dispute before resorting to the use of force.

Article 2.3 of the Charter requires Members to settle their disputes by peaceful
maans. Tris requirement is reiterated in Articles 33.1 and 52.2, establishing bona
fide attempts at peacé?ul settlement as a precondition to the use of farce. In this
case, Mirva’s attempts to resclve the matter peacefully fell far short of satisfying

_ this threshold test.

The General Assembly couid have been requested to arbitrate the situation under the
'Uniting for Peace’ Resolution{36} after the Security Council reached an impasse.
The Secretary-General of the UN. could have been invited to use her good offices to
effect a settlement{37> The Eurasian Conclave could have requested an interim (and
if necessary ex parte) declaration of illegality from the I.C.J. agains"t Iebam, as

was obtained by the United States in United States v Irand38F The representative

[

of third-party nations or other Regional Organizations could have been invited o
mediate the situationd{39} Subsequent to the Security Courncil tabling of ithe matter

on September 2% 1983, Mirva could again have requested the Council to carry out iis
imperative duty under _Artic]e 39 to dztermine the existence of a threat ito the peacs
and to decide on measures to be taken, in the light of the new developments of
December 14 1983.{40 The fact that Icbam was unprepared to discuss the mailer
further with the Conclave due to that body’s non-negotiabie attitude, does nol mean

that it was unprepared to enter into a dialogue with other nations or bodies.
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It is clear that many avenues of peaceful settlement were open to Mirva and were not

pursued.

4.2 Mirva’s actions were ngt an exercise of the right of self—defence under

Article 51

Mirva’s actions cannot be justified as an exercise of its ‘inherent right of
individual self defence’ as prescribed by Article 51 of the United Nations Charter
under either an expansive or restrictive interpretation of that daocument. Resd
restrictively, Article 51 dictates that the Charter has replaced any customary right
to self defence with a fully inclusive Charter—given right{41} Seir—-defence may
thus only be exercised in response to an 'armed attack’.f42} The Charter makzs no
provision for force utilized in mere -anticipation of armed attack.{43} Mirva's

pre—emptive strike on the complex cannot be justified as it wae not preceded b/

actual armed attack.

An expansive interpretation of Article 51 recognizes the continued validity of the
customary law of self .defence including a right of anticipatory self defence.dd:
The Charter has expressly recognized custom by referring to an ’inherent’ right of
cself defencedd45) The customary right of anticipatory self defence as zanctioned by
State practice{46} cannot, however, be claimed by Mirva., The requirements of
necessity and  proportignality of response deemed basic to the exercise of
self-defence,{473 have not been satisfiede Mirva’s actions are thus an unlawful use

of force, contrary to article 2(d) of the Charter.

The level of necessity required to justify anticipatory self defence is higher than
if celf defence is utilized in response to an actual armed attack.{48) Ii musti be
"instant, overwhelming, and 1leaving no choice of means, and no moment for
deliberation”.{49} The mere development of nuclear weapons for purely defensive
purposes oulside the Eurasian Conclave posed no danger, imminent or remote. to any

member of the Conclave. Nor can necessity be said to have reached the leve! of
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urgency required to validate armed attack in exercise of- the right of self
defence{S0} wuntil all such peaceful methods of settlement as can ressonably be

expacted have first been utilized{51} {as discussed in paragraph 4.1 abovszi.

Proportionality of methods becomes a meaningless element if there is no necessity
for the exercise of anticipatory self defence, and thus no right of self
defence{S2Y But even if some response was called for, the imposition of dipiomatic

and/or economic sanctions would have been a far more appropriate response to Icbam’s

alleged illegality than was the draconian step of armed attack.

The attack by Israel on the Iraqi nuclear reactor was condemned by the Security
Council as being ’in clear violation of the Charter of the United Nations and ihe
norms of international conduct’.{53} This condemnation was dezpite the fact thal =z
clear state of hostilities existed betuween the two nations.(54}

The Conclave can not justify their actions as an exercise of the collective right of
self-defence under Article 51 of the United Na.tions Charter. Exercise of the
callzctive right of self defence requires the elements of necessity and proportion
te be met.{35} As neither have been satisfied, self defence conducted upon a
collective basis cannot justify Mirva’s actions.

4.3, The Conclave was not _entitled to authorize Mirva to act under Chapter VI

4.3.1 Mirva was not eniitled to act under the Conclave Constitution

(a) The paossible manufacture of nuclear weapgns by Icham was not a situation for

which the Conclave may meet {cg agree on measures tg be tsken under Article 7

of the Caonclave Constitution.

163 There has been no "armed attack™{56} by Icbam for such a meeting to be cailed.
Armed border conflicts in pursuit of Icbam’s irredentist policies ceased in fiarch of

1980.{572
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(i) Icbam has not performed any "act of aggression not being an armed attack',(583
against either Conclave members or non-members. Icbam had clearly and copclusively
declared that its nuclear weapons were for exclusively defensive purposes{S5: and

only as a defence against States external to the Eurasian regiond{éCl

(iii) There has b2en no "extra-regional conflict'"{é1} shoun toc be in =2x1stence &t
the time. Neither was there an "intra—-regional conflict'{é62} endangering the peacs
of the region. aAn  Article in substantially similar terms to Article 7 of the

Conclave Constitution is_ Article 6 of the Inter—American Treaty of Reciprocal

Assistance.{633 The meaning of the word "conflict" is elaborated upon in Article 7
of the Rio Treaty, which clearly only contemplates armed conflict, as it requires
the High Contracting Parties to the Rio Treaty to call upon the "contending'{64;
States to ‘"suspend hostilities".{65} The word "conflict" is always referred to in

the context of armed conflict.{é8}

Treaties or treaty provisions uwhich are restrictive of or affect a State’s
territorial sovereignty must be interpreted carefully in order to uphold the
principle of territorial saovereignty and independence as entrenched by the United
Nations Charter{67} and, indeed, by the Conclave Constitution.{s8} Given this
restriction, "conflict" must not be read to extend to any dispute between the Member
States, no matter what its nature, but must only refer to armed conflict. In the
instant case, there 1is no state of war existing, nor is there any armed atiack or
exchangs, nor is there any threat of such armed attack uor exchange. At mosi, there
is a dispute as to the proper method for defending the Eurasian reéion, which is

well short of a “conflict" as envisaded by Article 7 of the Conclave Constituiion.

4w There is no "other fact or situation™{é%} endangering the peace of the
region. Treaties must be interpre{ed "in their context"{70} The whole tenor of

Article 7 of the Conclave Constitution envisages action of an aggressive and.r'.or-
armed nature. The wards "any other fact or situation" must be interpreted in this
context otherwise the use of armed force may be justified under Article 7 on flimsy

or baseless grounds. This interpretation is supported by the ejusdem generis ruis,
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a rule of construction recognized and applied by international tribunals{713 and
confirmed by Article 31 of the Vienna Conventign on the Law of Treaties(72} by iis
obliigation to interpret words “in their contaxi,{73} Articles 31-33 of the Vizana

Convention un the Law of Treaties reflecting "the preponderant apinion among jurists

and practitioners on the relative value to be atiached to the variaus elements of
treaty interpretation"{742 It should be noted that the only real debate about
interpretation at the Convention was concerned with whether the hierarchy set up by
Articles 31 and 32, relegating tiravaux preparatoires to a supplementary means of
interpretation, should be incorporated as one Articley(75F and that Articies 31 and
32 were adopted unanimously at the Plenary Session of the Vienna Convention (74} a
convention attended by 110 Statszs, including 41 States uwhich have become indspendent
since the Second World War.{77 The legal rules in Articles 3i-33 of the Vienna

Convention '"may be considered as declaratory of axisting law'"d{733

In the present case, Icbam is organizing its own defence as a matter of ils domestic
Jurisdiction{79> and has <clearly declared that all nuclear weapons manufactured
would be "exclusively for defensive purposes against States external to the Conclave
of Eurasian Unity".{(80} With no intention on Icbam’s part to use these nuclear
weapans offensively nor . indeed to use them for defensive purposes within the
Eurasian region against any Member State of the Conclave, the peace of the regicn is
nat endangered and would, in fact, be enhanced by the deterrent effects of having

nuclear weapons.

(b) '"Measures'" taken under Article 7 of the Conclave Canstitution must include

seeking peacsful settlement of disputes rather than the use of armed farce.

(i} Article 7 of the Conclave Constitution must be interpreted in light of the
object and purposes of the Conclave Constitution, according to Article 31 paragaraph

1 of the Viepna Convention on the Law of Treaties.{81} One of tha major purposes of

1t £

the Conclave is "io promote unity and solidarity among the Member Statzs",{54} which
is not promoted by the use of force by Member States against anather Member State

without first resorting to less draconian means.
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It is also a major purpose of the Conclave to defend "the sovereignty, territorial
integrity and independence" of Member States.{83> However, Mirva and the other
supporting HMember States of the Conclave have clearly offended the soverszigniy,
territorial intearity and independence of Icbam in the most flagrant possiole
manner. Any "“measures" taken under Article 7 should sesk to defend each Member
State’s sovereignty, territorial integrity and independence and undertake peacaful

mzans of settlement and lesser measures of force to deal with this situation.

i When interpreting Article 7(a), "any relevant rules of intarnational iaw
applicable in the relations between the parties” must be taken into account, {543
such as the requirement for seeking peaceful settlement of disputes.This is a major
requirement of the United Nations Charter and a primary goal of all members of “the
United Natians,{(83} of which Icbam and Mirva are two. Moreover, State practice in
the formation of regiona] organizations recognizes the responsibility of Members of
such organizations to seek pacific settlement in resolution of their disputes,

especially conciliations Some clear examples are Articies III and XiX of the

Charter of the Organization of African Unity,{863} Article 2 of the Rino Treaty{&7:

and Articles 20-24 of the Charter of the Organization of American States,(887

Article 14 of the Treaty Establishing the Organization of Eastern Caribbean

States, {89 Article 5 of the Pact of the Arab League{®0} and Article 3 of ithe -

Baghdad Pact.{91}

4.2.2 Mirva’s actions were not authorized by Article 53.i of the UN. Charier

Fundamental to the scheme established by the UN. was avoidance of a similar failure
to that of the League of Nations due to the right of individual States io
unilaterally resort to force. Thus for the UN: " the r'uie againsi unilateral
recaourse to force (except in self-defence) is a fundamental tenet of international
law. In recent vyears it has been widely characterized as jus cogens'.{92} It is
not submitted that the system, as envisaged in 1945, has worked perfectly. But it
is cubmitted that to regard the achievement of perfection as the relevant test in
deciding  whether to totally abandon such a system, is both misguided and

counterproductive. Since 1945 genuine steps have been taken in the direction of a
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world security system and the one way of ensuring that this system is never
achieved, is to totally abandon the goal now, mzrely because the politicai
selfishness of individual nations is making it harder to achisve tham one would

likes

Only the Security Council and General Assembly have an inherent rignt to deai with
the maintenance of international peace and security because of their unique ability
to act for the world community as a whole. The partial failure of the Security
Council to fully carry out its function has been offset in large part by the
expanded role of the General Assembly under the aegis of the *Uniting for Peace’
Resolution, whickh has acted - under the Resoiution in crises involving the Suez
(1956), Lebanon and Jordan (1958 and Pakistan (1972){23} Moreover thz Security
Courcil has hnet totally abrogated its role, having been responsible for the
establishment of UN. forces in Karea (1950),{94} the Congo {1260),{95} Cyprus
(1964),{%6> and Lebanon (1978).{97} The contribution made by the continued active
roles of bath these bodies towards the establishment of the ideal order proposed in
1945 cannot be discounted. On the other hand, to sanction the violent resolution of
disputes outside the Charter would be to undermine the eventual esiablishment af
such z world systems . To allow Mirva to resort to self-help, and ts claim as
Justificatinn the failure of the UMN. security system, is to affirm that the ggal of
"a world security order must be abandoned. As President Winiarski ;;ointed ogut in his
dissenting aoeinion in the Certain Expenses Case: "The inteniion of ithose who
drafted it Cthe Charter]l was clearly to abandon the possibility of useful actisn
rather than to  sacrifice the balance *of carefully established fields of

competence'".{98%

At the inception of the Charter it was clear that Regional Organizations could only

use force in the exercise of a right of self-defence under Article 51, or as part of
a Council~authorized enfarcement action under Article 53(1) They were to nave no
indepepdent right of recourse to force, and this interpretation is reinforced by the
terms of Articles 433 and 47.4. The effect of the vets on the authorization of

regional action by the Security Council was carefully considered at San Francisco.
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Three proposals which jointly suggested that autharization of regional action should
require only the wvotes of three permanent members and, in the event of failure tao
act or authorize such action, the signatories to a regiocnal arrangement should be
free to take action in accordance witn that arrangement, were decisively
rejected{?9 because they would allow regional organizations to take ths law irto
their: gwn hands. Instead Article 51 was inserted in Chapter VII as a soie
concession to the use of regional force outside UN. authority. [oreover the
Security Council’s monopoly on the use of force was underscored by the adoption of
Article 54, requiring Regional Organizations to notify the Council of acts which
they have "in contemplation - a requirement flouted by Mirva in this case.A
Regional Organization can not thus legitimize use of force contrary to Articie 2.
It has been argued by some writers{100} that the foreguing reguirements have been
moditied by State and UN. practice. It is submitted that no such clear or
consistent pattern e;nerges- Further, this Court cannot de facto re-write the
Charter in the absence of sﬁch established practice. Proposals te give the LC.J.
the power te conclusively interpret the Charter have been rejected,{i012 and the
better opinion ceems to be that a binding interpretation of the Charter oniy arises
by a combination of court opinion and substantial majerity support of the UN. organ
concerned.{102> It 1is .therefore submitted that any reinterpretation of the nature
of ‘"enforcement action” or the removal of the authgorization reguirement in Article
53 requires the clear agreement of the responsible UMN. body, ice. the Sacurity

Councile No such agreement =2xists.

"Enforcement actions'' are those measures which the Security Council is entitled to
take under Chapters VII and VIII in order to fulfill its primary responsibiiity
under Articles 1.1 and 24 to ‘"maintain international pesce and security”. As
Kutznetsov, for the USSR, painted out during the 1960 Dominican Debates, Ariicle

41 <{(non-military) and Article 42 (nilitary) measures are by definition "enforcement
measures because they are employed by the Security Council for the very purpose of
forcing an aggressor to cease acts of aggression against angther State and of
preventing the recurrence of aggression.{103} The alleged modification of the

ambit of Article 33 is based principally on the actions of the 0.A.8. However,
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there has been no consistent line of development of interpretation, but rather a
garizs of cynical ad hoc pronguncemenis in  lne with whichever interpretation
favours the 0.A8. policy—of-the-day, many of which are cantradiciory. For example,
in draft Charter proposals 0.AS. members supported the view that enforcement
measures requiring author.izatian included military, economic, commercizl sand
financial measures.{{104} This was similarly the 0.AS. view in formuiating the Rio
Treaty. {103} In 1948 in reference to the Palestine Crisis, the US. characierized
the actions of the Arab League as enforcement actions despite the fact that the
League’s decisions were only "recommendatory'.{106} Likewise the U.S.A. originaily
argued against O0.AS. imposition of economic sanctions against the Gominican
Republic in 1960{i0?} on the grounds that such action was uithin the ambit of

Article S53. Thus until at least 1960 the US.A and 0.AS. zdopted the

*canventionall view of Article 53.

Yet this wview altered dramatically in a period of only two weeks, with the .S,
arguing in the Security Council{108} -that enforcement actions did not include
non-military measures - a reversal of position due entirely to USS.R. initiatives
for  tne Security Council to control and/or discipline the G.AS. The outcome of the
issue in the Council was not determinative of the authorization question. In 1962
when Cuba was suspended from the 0.AS. and subjected to economic sanctions at Punta
del Este, a similar interpretation of “enfgrcement action" was proposed. Hawever,
the WS, again changed its view at the time of the Cuban iiissile Crisis, mairitaining
that its military action was instead not enforcement since it was autharizsd by an

ie

0.65. recommendation {1093 This was totally inconsistent with its Punta del £

)

view, and irreconcilable with its denial of the Arab League’s ‘recommendatory"

action in 1948. The Security Council did not pronounce upon the issuse.

Rather than establishing any new meaning for Articie 33, this history simply
demonstrates that the OAS. and in particular the U.S.A. under the cover aof 0.A5.

action, 1is prepared to enforce the Monroe Doctrine{110} irrespective of the legaiity
of its actions, and to rely on its power of wveto +to avoid Security Councii

supervision. The fact that the USWA. has qotten avay with its actions does not

PR PR 3 P PPN |



Ironically, in 1982 the 0.AS. asserted that economic measurec againsi Argentina by
the USA. and EE.L. were coercive measures which were "incompatibie” with the
Charter because they had not been "covered', iw. avthorized, by Security Council
Resolution 502.{111} So when not acting as an instrument of U.S. foreign palicy,
the 0.A8. recognizes that enfarcement méasures inciude both military and economic
coercion, and require Security Council authorization. Nn consistent line of State
practice or Security Council practice has evolved which can in any way be said to
have narrowed or abolished the requirements of Article 53. Bowett in 1976, well
after the crises -of the 1960’s, still felt himself able to say that any
manfarcement action’ would need the authorization of the Security Council, and the

concept of ’enforcement action’ embraces both military and economic sanctions".{112}

Alternatively, if world events since 1945 have narrowed the scope of Article 33, in
the sense that the Security Council has abrogated its right to authorize regional
action, this daes not mean that Regional Organizations have acquired the ability to
use force in their oun right. Article 2.4 still prohibils the use of force.
Chapter VIII does not confer a right +to use force on any buody but the Security
Council, and if it fails to exercise its rights the only consequence is that no-one

can take regional action. Article 51 remains as the sole justification for use of

force by a regional baody.

Alternatively, if this court feels that it must qive its imprimatur ts a Charter
amendment, two choices are available. The first, to allow resional organizations to

act unilaterally as they see fit, would constitute a dangergus and radical departure
from the world order envisaged in 1945, In Halderman’s words: "It is obvious that
regional groups may sometimes have their own ideas as to what is necessary or
appropriate in particular situaticns, and that these may be at wvariance from what is
considered right or appropriate in other parts of the worid, or in the worid as a
whole' {113 The second f{and preferable) alternative, which would not be a
significant departure from the goals of the Charter or the concept of responsibility

for world security, would be to allow regional groups to approach the General
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Assembly under the ‘Uniting for Peace’ Resolution and to seek autheorization for
enforcement actions under Article 53.1. The second strand of this moderaie reform
would be to clearly recognize the right of anticipatory self—defence in urgent

situations where there is no time to go to the General Assembly.

It is submitted that, of these two alternative maodifications of the UMN. Charter,
the court should choase the latter as being a lesser departure from the clear words
of the Charter, and as being the one most likely to encourage the establishment of

an effective world security order.

4.4 Mirva's _actions_cannot be justified as _an exercise of a right of humanitsrian

intervention

Customary international law has never Tecognized the doctrine of humanitarian
intervention as a justification for the use of armed force. An exhaustive survey of
State practice up until 1960 has concluded that ".. the docirine of humanitarian
intervention does not ceem tao claim the autharity of a customary rule of
international law',{114} and no such practice has been adopted by States since
then.  The doctrine has been invoked on a“feu recent occasions,{115F but as Brauwniie
has pointed out, "these cases can only be recruited as examples of ‘ex paost
factoism™, where States have attempted to retrospectively legitimize their
otherwise illegal use of force . employed in the furtherance of national
self-interest {1167 A small number of jurists have argued for recognition of the
principle as a moral imperative,{117} but even if their view is endursed by the
Court it cannot be employed by Mirva as a shields Icbam has at no time evinced any
intentian of wusing its nuclear weapons within the region and it is somewhat
farfetched to suggest that the mere possession of such devices constituies a
fundamental violation of the human rights of all Eurasians.

4.5 HMirva’s actions cannpot be justified as z legitimate reprisal

4.5.1 Reprisals are no longer available under Article 2(4)
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The use of armed force as a reprisal is specifically prohibited by the clear words
of Article 2.4, and this prohibition has been affirmed by UN. practics.{118F The
wor-ds of Article 2.4 contain no reference to such an exception and are

uncompromising in their rejection of any resort to forcibie seif-helpdill?s

The absence of an intention to read Article 2.4 as being subject ta excepiions is
demonstrated by the‘rejection by the General Assembly of the claim that "territorial
integrity and political independence" limited the prohibition, {120} a large majority
affirming that the Article "contained an absglute and unconditional prchibition that
made any goal or intention of the State initiating force irrelevant; any use of
force, regardless of motive or purpose, was a violation of the Charter unless
Justifiable under one of the explicit exceptions'.{121} This unequivocai attitude
leaves no room for a doctrine of armed reprisall The doctrine has been specifically
rejected by the Sec-urity Council in the context of a reprisal by Great Britain

against Yemen in 1964.{122}

To acknouledge a right of armed reprisal would be contrary to the clear words of
Article 2.4 as interpreted, and to the underlying policy of the Article. There can

be no solid foundation for peace in the weorld if Regional Organizations such as the
Conclave are allowed to take unilateral military action whenever they claim to see a
threat to their security.{123} "It would be a logical impossibility to hoid at acne

and the same time that States are bound to respect each others indzpenderce and
rights and yet be free to attack e.ach other at wil'.{1243

4.5.2 Alternatively, the conditions for a legitimate reprisal have not been met.

The Naulilaa Case{125} established that for a reprisal to be justified there are
three preconditions; (1). the violation of a rule of international 1at-4 by the State

against which the reprisal was directed; (20 a demand by the injured Stat: to remedy
the alleged wrong, uwhich has remained unsatisﬁed; and (3 a proportional

relationship between the illegal act and the reprisal
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None of the above preconditions has been met. Icbam did not commit an international
wrond by the possecsion of nuclear weaponsd 126 There was no demand made by Mirva
to Icbam to dismantle its nuclear plant and dispossess itself of nuclear wespons.
The Conclave resolutions of September 22nd and December 21st 1983, while making it
clear that the Conclave disagreed with the actions of .Icbam, did not “caristitute a
proper and unequivacal demand. Furthermore, Mirva failed tc proceed under Articie

23 of the United Nations Charter and seek all possible means of peaceful

resolution of the dispute, {127} as discussed in Chapter 4.1 above.

Propuortionality between act and respanse is important and it cannot be maintained
that the bombing of Icbam’s nuclear facility was in any way proporticvnal to any
illegal act of Icbam as alleged by Mirva, as discussed in Chapter 4.2. above.

CHAPTER 5 ICBAM IS ENTITLED TO THE DAMAGES SQUGHT

Sl Icbam has_an entitlement irrespective of the legality of Mirva’s actions.

It i<:=, submitted on behalf of Icbam that even if Mirva’s actions are held to be
legal,a wvalid claim .for -damages still exists as internaticnal law recognisas
lability for damage caused by lawful acts. In addition to the decirine of ‘abuse
of rights’(128}, international law provides the where a State injures an alien
through the commission of a3 lawful act such as that of r-atisna]_izatian it must
nevertheless pay ‘’prompt’, ’adequate’ a.nd 'effective’ compensation for tausing the

lIoss or injury.(129%

S.2 Icbam is _entitled to  the compensation claimed for the joss oi the three

technicians.

If the three technicians were nationals of Icbam{130} then it is entitled to claim
compensation on their behalf {131} Alternatively, if they were of. foreian
natignality then Icbam is nevertheless entitled to claim compensation because they

wer2 in the service of the Icbamese Statell132) while working on the Sorgred Desert

price .
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