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JUDGES' BENCH MEMORANDUM

I.

Does Industria's exercise of jurisdiction, by
accepting the suit by Minex and Lencot in its domestic
courts, violate an international right of Naturalia to
sovereign immunity?

Some authorities believe sovereign immunity is
purely a matter of domestic law, or comity at mcst, and not
an international-law right at all. E.g., Lauterpacht, "The
Problem of Jurisdictional Immunities of Foreign States," 28

Brit. Y.B. Int'l L. 220, 228 (1951); New England Merchants

National Bank v. Iran Power Generation & Transmission Co., 502

F. Supp. 120, 129, 19 I.L.M. 1298, 1315 (s.D.N.Y. 1980). At
the other extreme, the USSR and China asser£ that any state
(though not state instrumentalities such as Natmin) has an
absolute right under international law to sovereign immunity
in all cases whatsoever. The prevailing view is probably
that some irreducible minimum of sovereign immunity is an
international-law right, though no international tribunal is
believed to have ruled on the gquestion. However, the
exercise of jurisdiction under the “restrictive" theory --
which permits jurisdiction at least of "commercial" matters
and of torts committed on the territory of the state exer-
cising jurisdiction -- is acceptable to the vast majority of
states today. Naturalia's best, if not only, argument for

absolute immunity would be that there formerly existed a



consensus -- and hence a rule of international law -- in
favor of absolute immunity, and that such a rule, once
established, cannot be abrogated without the consent of all
states, and in particular the state which seeks to invoke
the old consensus.

Assuming that international law both requires some
measure of sovereign immunity and permits the restrictive
theory, no one contends that the precise contours of that
theory have been established in international law; there is
clearly at least some room for innovation and variation in
municipal legal systems. For recent codifications which
could be argued to be illustrative of the mainstream ap-
proach, see U.S. Foreign Sovereign Immunities Act, 28 U.S.C.
SS 1602-1611, 15 I.L.M. 1388 (1976); U.K. State Immunity
Act, 17 I.L.M. 1123 (1978); Canada State Immunity Act, 21
I.L.M. 798 (1982); Dfaft Convention, Jurisdictional Immunity
of States, Adopted by Inter-American Juridical Committee, 22
I.L.M. 292 (1983); European Convention on State Immunity,

Council of Europe, No. 74 (1972), reprinted in UN Legisla-

tive Series, Materials on Jurisdictional Immunity of States
and Their Property, Doc. ST/LEG/SER. B/20, pp. 158-68 (1982);
"The International Law Association Draft Convention on
Foreign Sovereign Immunity: A Comparative Approach," 23 Va.
J. Int'l L. 635 (1983).

The scholarly literature is vast; a few good

recent examples are: "Foreign Sovereign Immunity and Com-~



mercial Activity: A Conflicts Approach," 83 Col. L. Rev.
1440 (1983); Australian Law Reform Commission, Reference on
Foreign State Immunity, Research Papers 1 through 4 (1983);
"Current Developments: The 34th Session of the Interna-
tional Law Commission," 77 A.J.I.L. 323, 328-30 (1983), and
reports of the ILC there mentioned; Eskridge, "The Iranian
Nationalization Cases: Toward a General Theory of Juris-
diction over Foreign States," 22 Harvard Int'l L.J. 525
(1981).

A principal gquestion arising under the restrictive
theory would be whether Naturalia's termination of the
project agreement and expropriation of the propérty there-\
under are "commercial” acts. U.S. authorities are fairly
uniform that expropriation is a sovereign, not a commercial,

act. See, e.g., Victory Transport Inc. v. Comisaria General,

336 F.2d 354, 3 I.L.M. 1030 (24 Cir. 1964) (dictum), cert.

denied, 381 U.S. 934 (1965); cf. Associacion de Reclamantes

v. United Mexican States, 561 F. Supp. 1190, 22 I.L.M. 625

(D.D.C. 1983). Industria should argue that international
law does not obligate states to take this view. Industria
should also argue that, even if jurisdiction over the ex-
propriation were deemed in violation of international law
because expropriation is a sovereign act, Naturalia's simul-
taneous breach and termination of a commercial agreement is
a commercial act and therefore not subject to sovereign

immunity. Naturalia should reply that this exalts form over



substance and that what occurred was essentially an expro-
priation, and therefore non-commercial.

Naturalia should also argue that (except as to the
project properly located within Industria) Industria has in-
sufficient contacts with the expropriation to permit its
courts to take jurisdiction even if the defendants were
private parties, let alone sovereigns. That is, Naturalia
should argue that international law contains a doctrine
similar to that applied to jurisdictional conflicts among

states of the United States in International Shoe Co. V.

Washington, 326 U.S. 310 (1945) (constitutional due process
requires certain “"minimum coﬁtacts“ between subject matter
of a case and the foreign state to enable the forum to
exercise jurisdiction). Query whether the contacts in the
present case would be sufficient to satisfy the "direct
effect" test of 28 U.S.C. § 1605(a) (2). See Note, "Effects
Jurisdiction under the Foreign Sovereign Immunities Act and
the Due Process Clause,” 55 N.Y.U.L. Rev. 474 (1980). For an
imaginative recent discussion of international-law limita-

tions on national jurisdiction, see ALI, Restatement (Re-

vised) , Foreign Relations Law of the United States, Tenta-

tive Draft No. 2 (1981), though many doubt whether this
bears much relation to established existing law.

Industria should point out that, since Natmin bank
accounts in Industria were attached, Natmin is apparently

doing business in Industria. If it is, that fact alone



would be enough under, for example, U.S. law for jurisdic-
tion over the entire suit so far as it is against Natmin,
even if the business is unrelated to the project. Last

clause of 28 U.S5.C. § 1605(a) (3); see Sanchez v. Banco

Central de Nicaragua, 515 F. Supp. 900 (E.D. La. 1981).

Industria should argue that, in the absence of any inter-
national authority to the contrary, U.S. law is evidence of
what is internationally acceptable. Naturalia might try to
show that other codifications of sovereign-immunity law
contain no provision comparable to the clause in question
and that . the Court should draw conclusions from this.

The situation is entirely different with respect
to the project property located in Industria at the time of
the expropriation. In the U.S., jurisdiction would clearly
lie under 28 U.S.C. § 1605(a) (3) (first clause) to determine
title to that property. Under international law, of course,
territorial sovereignty is the most usual and powerful basis
for the exercise of jurisdiction. Hence, Naturalia will
probably have difficulty arguing that the exercise of
jurisdiction over such property violates international law
or that the state exercising jurisdiction is precluded from
applying its own law oxr policy in deciding whether to give
effect to a foreign expropriation in that context. Thus,
Naturalia may virtually have to concede that Industria could
adjudicate the merits of Naturalia's conduct in order to

render a judgment determining the title to the property



located in Industria. Any arguments to the contrary by
Naturalia will be either frivolous or ingenious.

Naturalia could argue that, under most current
theories, an expropriation is effective to pass title even
though the expropriator may be under a duty to pay compensa-
tion, so that even if the first clause of 28 U.S.C.

§ 1605(a) (3) is consistent with international law there is
no genuine dispute as to "rightg in.property” but merely
over the adequacy of compensation. This would be a strong
argument, which has won successes in the courts, if the
property had been in Naturalia at the time of the expro-
priation and had been exported only later. But as to the
property which was in Industria at that time, U.S. law has
been clear since the 1920s that U.S. courts are not obliged
to recognize extraterritorial effects of foreign expropri-
ations that contravene U.S. law or policy, and it will be
very difficult for Naturalia to show that international law
requires such recognition.

As to the property on the high seas at the time of
expropriation but now in Industria, in the U.S. jurisdiction
would lie under the first clause of 28 U.S.C. § 1605(a)(3),
and Naturalia would find it difficult to argue that the
exercise of jurisdiction to determine title to such property
violated international law. Naturalia might make a somewhat
stronger argument that international law should not permit

Industria to apply its own law or policy in determining



title to property that was on the high seas (especially in
ships registered in Naturalia) when the expropriation took
place. Industria should reply that there is no established
principle of international law forbidding a state to apply
its own laws or policy once jurisdiction exists. This
precise question does not appear to have arisen in U.S.
courts under the act-of-state doctrine, but it is generally
agreed in the U.S. both that the doctrine applies only to
acts committed within one's own territory and that the
doctrine is a matter of comity at most, not a requirement of

international law. See, e.g., Banco Nacional de Cuba v.

Sabbatino, 376 U.S. 398 (1964); Alfred Dunhill of London,

Inc. v. Republic of Cuba, 425 U.S. 682, 15 I.L.M. 735 (1976);

United Bank, Ltd. v. Cosmic International, Inc., 542 F.2d

868 (2d Cir. 1976); Maltina Corp. v. Cawy Bottling Co.,

462 F.2d 1021 (5th Cir.), cert. denied, 409 U.S. 1060 (1972);

Crockett, "Choice of Law Aspects of the Foreign Sovereign
Immunities Act of 1976," 14 Law and Policy in Int'l Business
1041 (1983).

Naturalia could argue that Natmin should not be
held liable for acts of Naturalia because they are different

entities. See First National City Bank v. Banco Para el

Comercio Exterior de Cuba, U.s. , 22 I.L.M. 840
{1983). 1Industria should reply that the international law
in this area is limited to, at most, questions of sovereign

immunity, and that a country having jurisdiction is free to



apply whatever doctrines of joint liability, alter ego,
agency, etc., it wishes.

Another issue raised by Naturalia's claim is
whether, even assuming Industria's courts céuld properly
take jurisdiction, international law prohibits the attach-
ment of funds of the Central Bank of Naturalia, which are
presumably used for sovereign purposes, although the problem
does not so state. U.S. law would prohibit such an attach-
ment even for purposes of execution after judgment. 28
U.S.C. § 1611(b) (1). Query whether international law places
any limitations on prejudgment attachment (except of dip-
lomatic premises), assuming the national court properly has

jurisdiction over the main action.

IT.

Should Industria prevail on its claim that
Naturalia's termination of the project agreement, and ex-
propriation of property thereunder, violated international
law?

1. May Industria properly present an inter-
national claim on the ground that the majority owners are
its nationals, even though the direct injury was to Minex, a
corporation of Naturalia? The principal authority is the

Barcelona Traction case, [1970] I.C.J. Rep. 3 (Belgium held

without standing to bring claim against Spain for injuries

to a Canadian corporation in which Belgian citizens were



shareholders); but note Judge Riphagen's strong dissenting

opinion. The key difference is that in Barcelona Traction

the corporation was a national of a third country, so that
there remained the possibility of diplomatic protection for
it; no such possibility exists in the present case if
Industria lacks standing. Naturalia should argue that, even
if Industria has standing to bring the expropriation claim,
the breach-of-contract claim should fail since Lencot has no
contractual relationship with Naturalia.

2. Does customary international law require the
payment of prompt, adequate and effective compensation, as
determined by an international court having jurisdiction,
when a state expropriates alien property? Or does inter-
national law establish some different standard of compen-
sation? Or does international law allow a state to pay
whatever compensation it chooses pursuant to its own laws
and as decided by its own courts? If there is an inter-
national~law standard of compensation, has Naturalia com-
plied with that standard? BAnd does Naturalia's repudiation
of its contract give rise to international liablity?

Naturalia will argue that any former consensus on
the subject has disappeared; that no consensus exists as to
the right of private property and hence as to the right to
compensation for property; that if any international-law
rule exists today it is a highly permissive one expressed in

General Assembly resolutions (see, e.g., "Charter of Economic
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Rights and Duties of States," U.N. Doc. A/9631 (1974), 69
A.J.I.L. 484 (1975), 14 I.L.M. 251 (1975); "Permanent
Sovereignty over Natural Resources," U.N. Doc. 9030 (1973),
68 A.J.I.L. 381 (1974), 13 I.L.M. 238 (1974)): that contem-
porary state practice is best illustrated by lump-sum set-
tlements where only a fraction of value is paid; that the
0ld rule was imposed by colonialist and capital-exporting
powers in their own narrow self-interest, and at no time
enjoyed a real consensus (i.e., Latin America dissented);
that even the U.S. Supreme Court has recognized that the

status of the law is highly uncertain. Sabbatino, supra.

Industria's contractual claim should fail because breach of
a contract between a state and a private company does not
implicate international law at all.

Industria should argue that General Assembly reso-
lutions have no force of law, but are only recommendations
(UN Charter, Art. 10); that an existing rule of interna-
tional law cannot be destroyed or changed so long as a major
group of concerned states ——- the capital-exporting countries --
continue to adhere to it; that positions taken on the subject
by Third World countries are mostly political rhetoric, not
representing serious views about the state of the law, and
are belied by the willingness of many of these states to
adhere in practice to the o0ld rule through treaties, con-
tracts, domestic-law provisions, etc.; that there is no

possible justification for a less—-than-full compensation
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rule, either morally or in view of the need for international
economic stability and security of investment; that if
anything the traditional rule should be deemed strengthened
by the increasing emphasis on human rights in international
law; that the notion of "permanent sovereignty over natural
resources” can hardly warrant promiscuous abrogation of
property rights previously granted or contracts previously
concluded, since a state's very sovereignty over its re-
sources would be incomplete were it not able to make such
grants and binding commitments in its own interests; and
that, even if some departures from the full-compensation
rule might be justified in cases involving colonialism or
coercion, no such circumstances have been shown here.

Industria should argue that Naturalia's conduct
was in breach of contract as well as expropriatory, and that
international law recognizes that the principle pacta sunt
servanda applies not only to treaties but also, as a general
principle recognized by civilized nations, to economic-
development agreements between states and private investors.
The contract in question bears all the indicia of contracts
that have been held to be "internationalized" or "stabilized"
in this sense.

‘As to the measure of compensation, Industria
should contend that the value of an ongoing business or
income-producing property must be determined (absent an

established market for identical property, which rarely
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exists) with reference to the earning power of the business
or property. Such a calculation is properly made by a
"discounted cash flow" study, which is a well-recognized
technique which economic and valuation experts can carry out
with adequate precision. (Such a study attempts to predict
the future earnings of an enterprise and to determine the
present value of the prospect of receiving those earnings,

with appropriate adjustments to take account of the risk

factors involved. See, e.g., Solomon, The Theory of Fi-

nancial Management (1963).) Book value, which the Naturalia

tribunal awarded, is irrelevant since a company's books
reflect {(at most) past investment and not future prospects.
The contractual measure of damages is similar if not iden-
tical to the expropriation measure; the aggrieved party is
entitled to a monetary award that will put it in as good a
position as if the contract had been duly performed.
Sources generally favorable to Industria's posi-
tion include, in addition to a host of pre-World War II

arbitral decisions, Chorzow Factory Case, [1928] P.C.I.J.

Ser. A. No. 17, 4, 1 Hudson, World Court Reports 646;

Norwegian Shipowners' Claims, 1 R.I.A.A. 307 (1922); TOPCO

arbitration, 53 I.L.R. 420 (1977); LIAMCO arbitration, 20
I.L.M. 1 (1977): Sapphire arbitration, 35 I.L.R. 136 (1963);
Aminoil arbitration, 21 I.L.M. 976 (1982); AGIP arbitration,

21 I.L.M. 726 (1979); Benvenuti & Bonfant arbitration, 21

I.L.M. 740 (1980); Revere arbitration, 56 I.L.R. 258 (1978);
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S.P.P. arbitration, 22 I.L.M. 752 (1983); American Inter-

national Group (AIG) v. Iran,* Award No. 93-2-3, Iran-United

States Claims Tribunal, Dec. 19, 1983 (unpublished); 8

Whiteman, Digest of International Law 1087-89 (1967);

Wehberg, "Pacta Sunt Servanda," 53 A.J.I.L. 775 (1959);

Nwogugu, The Legal Problems of Foreign Investments in De-

veloping Countries (1965); "The Compensation Requirement in

the Taking of Alien Property," 22 Rec. A.B. City N.¥Y. 195
(1967);: International Chamber of Commerce, Bilateral

Treaties for International Investment (Pub. No. 303) (1977);

ALI, Restatement (2d), Foreign Relations Law of the United

States §§ 185-195 (1965); White, Nationalization of Foreign

Property (1961); Weil, "Problems relatifs aux contrats

passes entre un Etat et un particulier," 128 Recueil des

Cours 95 (1969 III); Weil, "Les clauses de stabilisation ou
d'intangibilite inserees dans les accords de developpement

economique,” in Melanges offerts a Charles Rousseau 301

(1974).

Sources generally favorable to Naturalia's posi-
tion include the various UN General Assembly resolutions on
the subject since 1962 and favorable comments on them;
Dolzer, "New Foundations of the Law of Expropriation of
Alien Property," 75 A.J.I.L. 553 (1981); Katzarov, The

Theory of Nationalization (1965); Amerasinghe, State Re-

sponsibility for Injuries to Aliens 121-68 (1967); De

Visscher, Theory and Reality in Public International Law

* Copy of Award attached, Appendix A.
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153-63, 198-204 (Corbett trans. 1968); Fatouros, Government

Guarantees to Foreign Investors 51-53, 222-31 (1962); Bring,

"The Impact of Developing States on International Customary
Law Concerning Protection of Foreign Property,"” 24 Scandi-
navian Stud. L. 97, 131 (1980); Akinsanya, "Permanent Sover-
eignty over Natural Resources and the Future of Private
Foreign Investment in the Third World," 18 Indian J. Int'l
L. 175 (1978); Asante, "Stability of Contractual Relations
in the Transnational Investment Process," 28 Int'l & Comp.
1..Q. 401, 408 (1979); Kuhn, "Nationalization of Foreign-
Owned Pr0per£y in Its Impact on International Law," 45
A.J.I.L. 709 (1951); Girvan, "Expropriating the Expropri-
ators: Compensation Criteria from a Third World Viewpoint,"

in III Lillich (ed.), The Valuation of Nationalized Property

in International Law 149 (1975); Gainer, "Nationalization:

the Dichotomy Between Western and Third World Perspectives
in International Law," 26 Howard L.J. 1547 (1983).
For a collection of various views, see Lillich

(ed.), International Law of State Responsibility for In-

juries to Aliens (1983).

Naturalia should attempt to distinguish the post-
World war II arbitrations cited above (except for the Iran-
United States Claims Tribunal's recent decision in the AIG
case, supra) on the ground that these were all arbitrations
under specific contractual provisions, with various choice-

of-law clauses; none of them relied entirely on interna-
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tional law, and, since all the tribunals had jurisdiction to
make awards for breach of contract, none of them had to
confront directly the questions whether international law
requires full compensation or whether a breach of contract
is itself a violation of international law. Naturalia
should also point out that the Aminoil decision, supra,
expressly held that expropriation is not a breach of con-
tract unless the contract very expressly so provides, as the
project contract here involved does not; that the arbitral
decisions hqve generally awarded claimants far less than
they sought, and have not been particularly impressed with
discounted-cash~-flow studies; and that at least one of the
awards (LIAMCO) seems to accept the view that international
law on this subject has changed in the last 20 years.

Subsidiary questions presented by Industria's
claim are the following.

Calvo Clause. A "Calvo Clause" is a provision

either of municipal law or of a contract which purports to
deprive foreign investors of international rights and/or
remedies and to relegate them entirely to the rights and
remedies which nationals of the host country possess under
that country's municipal law. On this subject see generally

8 Whiteman, Digest of International Law 916-33 (1967).

Naturalia will argue that its constitutional Calvo Clause,
accepted along with existing Naturalia law generally by

Minex in the Project Agreement, prevents Industria from
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claiming any rights on behalf of Minex/Lencot that Naturalia's
citizens could not claim.

We do not know, because the statement of the
problem does not tell us, what rights Naturalia's citizens
have in cases of expropriation or breaches of state con-
tracts. But clearly Naturalia's citizens have no right to
adjudication by an international court. Industria should
argue that that is a question of remedy, not of substantive
right, and that the Calvo Clause (unlike most such clauses)
is not nearly explicit enough to waive international reme-
dies as well as substantive rights; that the clause should
be read narrowly, because in derogation of or at least in
tension with international law, and that the reference to
international law in the Project Agreement itself confirms
these arguments. As to substantive rights, Industria should
argue that Naturalia has failed to prove (the statement of
the problem being silent) that its citizens do not enjoy all
the rights conferred on foreigners by international law, and
likewise has failed to prove that Minex/Lencot in fact re-
ceived treatment as favorable as did nationals similarly
situated.

Industria should further argue that the Calvo
Clause is ineffective generally, since rights under inter-
national law belong to Industria, not Minex/Lencot, and
Industria never waived them. Industria should further argue

that, even if the contract claim were held affected by the
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Calvo Clause, the expropriation claim, being distinct from
the contract even through the property was acquired by
contract, should be unaffected. Naturalia would reply that
the property derives entirely from the contract and that any
distinction would be artificial. Industria might argue that
a Calvo Clause in a constitution is less effective than one
inserted in the contract itself. See 8 Whiteman, supra, at
919.

Procedural denial of justice. Industria may argue

that Naturalia's compensation tribunal, being subject to po-
litical control and with no appeal to the courts, could not
satisfy international standards for procedural justice. See

Restatement (2d), supra, §§ 180-~182. Industria would pro-

bably be ill advised to spend much time on this, since it is
a relatively murky area and, even if Industria prevailed,
the proper remedy would be unclear. The one factor that
might lead Industria to emphasize a denial-of-justice claim
is that substantial authority holds that such a claim is not
affected by a Calvo Clause. See 8 Whiteman, supra, at 918-
19, 924, 932. However, the same may be true of an expro-
priation claim, and as we have already seen the Calvo Clause
in question is arguably so vague as unlikely to be held of
much benefit to Naturalia. Naturalia will argue that the
nature, composition and proceedings of the tribunal complied

fully with international standards.
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Restitution. Industria seeks an order that Naturalia

"honor and perform" the Project Agreement -- i.e., it appar-
ently seeks not only damages but restitution. The authorities
are sharply divided as to whether such a remedy should be

ordered. Contrast Chorzow Factory, supra, and TOPCO,

supra, (pro-restitution) with BP, supra (anti). Industria's
best argument is that it is a general rule of international
law that the proper remedy is, té the extent practicable,
that which will undo the consequences of the wrongful act.
Naturalia's best argument is that, even if its actions are
held wrongful and full reparation is held owing, to require
Naturalia to restore a foreign investor to control of
Naturalia's principal natural resource is both impractical
and a serious infringement of its sovereignty; a state must
be able to expropriate contract rights as well as property,
and to control its territory, incurring at most an obliga-
tion to pay compensation.

Manner and currency of payment. Industria will

claim that Minex/Lencot is entitled to payment in hard
currency and that any bonds it receives must be credited
against the compensation obligation not at their face value
but at their market value in hard currency on the date of
receipt. This is really a corollary of whether Industria
prevails on its claim that international law requires
prompt, adequate and effective combensation for expropri-
ation and/or a similar measure of damages for breach of

contract.
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I. THE PROCEEDINGS

On 20 October 1881, Claimant, AMERICAN INTERNATIONAL
GROUP, INC. ("AIG"), filed its Statement of Claim against
Respondents, +the ISLAMIC REPUBLIC OF IRAN anéd CENTRAL
INSURANCE OF IRAN (“Bimeh Markazi®"), seeking compensation
for the alleged nationalization of an Iranian insurance
company in which AIG allegedly had an egquity interest.
Respondents filed their Statement of Defence on 5 April
1982,

On 19 April 1982, the Tribunal fixed dates for the
submission of written evidence and memorials and scheduled a
Hearing for 4 October 1982,

On 5 August 1982, Bimeh Markazi requested that the
Hearing be converted into a Pre-Hearing Conference. ©On 15
September 1982, the Tribunal denied the request, but ruled
that at the Hearing it would consider whether +to permit
further written submissions or a subseguent hearing. On 20
September 1982, +the Agent of Iran again objected to the
holding of a2 hearing without a Pre-~Hearing Conference. On-1
October 1982, +he Tribunal declared that its Order of 13
September 1982 would remain in effect.

On 20 September 1982, Claimant AIG £f£iled its legal
memorandum and evidence. Respondents filed no evidence or
legal memoranda or designation of witnesses prior to the 4
October Hearing.

On 4 October 1882, the Hearing was held. Claimant AIG
submitted evidence, +testimony and 1legal =arguments and
Respondenté submitted testimony and legal arguments. At the
Hearing, Respondents filed a supplement to their Statement
of Defence in which they raised the issue o0£f whether
AIG was the propver party to +the dispute -‘and other

jurisdictional objections.



On 25 October 1982, the Tribunal fixed dates for the
further submission of evidence ané scheduled a Hearing for
13 January 1983 for the purposes of hearing rebuttal
testimony and argument from the pacties.

On 6 December 1982, Claimant £filed a Supplemental
Memorandum including evidence, and an amended Statement of
Claim naming as an additional Claimant AMERICAN LIFE
INSURANCE COMPANY ("ALICO"), a corporation organized under
the laws of thé State of Delaware, U.S.A. On 10 December
1982, Respondents filed a Memorial, together with written
evidence.

A second Hearing was held on 13 January 1983. On the
same day, Respondents *£filed a Reply to Claimant's
Supplemental .Memorandum and Claimant £iled additional
affidavits.

Following the BHearing, the member of the Tribunal
appeinted by the Islamic Republic of Iran resigned. A new
mémber was appointed. The Tribunal has hereby determined
not to repeat the prioi hearings (see Article 14 of the
Tribunal Rules).

II. FACTUAL BACKGROUND

AIG's claim arises out of the nationalization of the
Iran America International  Iansurance Company ("Iran

America"), by the Goverament of Iran on 25 June 1979.l

Iran America, which began operations on 22 December
1974, was orcanized as an Iranian public Jjoint stockx company

with 10% of the shares issued each in the names of American

1

-

In its Statement of Claim, 2IG also claimed entitlement
to unspecified amounts allegedly cdue under re-insurance
contracts with Bimeh Markazi, but has not in subsequent
pleadings or set Zorth the factual zllegaticns upon

which ‘2% based this claim cr offered any evidence or
rgument on its behalf, The Tribunal deems this clainm

to hzve been withdrawn.



Life Insurance Ccmpany ("ALICO"), a corporation organized
under the laws of the State of Delaware, U.S.A.; 2american
International Reinsurance Company, Limited ("AIRCO"), a
corporation organized under the laws o0f Bermuda; and
American International Unéderwriters Overseas Limited
("AIDO"), a corporation organized under the laws of Bermuda;
and with 5% of the shares issued in the name of The Undez-
writers Bank Incorporated ("UBANK"), a corporation organized
under the laws of the State of Connecticut, U.S.A. Each of
these corporations was a wholly-owned subsidiary of AIG.

On 25 June 1979, all insurance companies operating in
Iran, including Iran America, were proclaimed nationalized
by the Law of Nationalization of Insurance Co:porations.2

. Claimant AIG brought an action in a United States court
seeking compensation for the alleged taking of the above
mentioned 35% interest, and on 10 July 19807 the court
issued an Order adjudicating the Government of Iran liable
for such compensation. That case was subsequently suspended
pursuant to United States Government regulations implemen-

ting the Algiers Declarations.3

In its 20 September 1982 Memorial, the Claimant AIG
alleges that certain actions which preceded that Law
amounted in themselves to an expropriation of Iran
America. However, Claimants do not siate the date of
this alleged expropriation; nor do they rely upon this
contention in advancing their claim. Rather, Claimants
continue to seek compensation f£rcm the date of the
nationalization. '

The Declaration of the Government c¢f the Democratic and
Popular Republic of Algeria cated 19 January 1981 ("Gen-
eral Declaration") and the Declaration of the Government
of the Democratic and Popular Republic of Algeria Concern-
ing the Settlement of Claims by the Government of the
United States of America and the Governmenit of the Islamic
Republic of Iran-dated 19 January 1981 ("Claims Set:tlement
Declaration").



Subsequent to the nationalization, Iran America was
renamed the Tavana Insurance Company and was operated by a
managing director selected by a governmental board estab-
lisheé by the aforesaid Law of Nationalization. In
September 1982, all of the assets of the company were
transferred to the Asia Iran Insurance Company.

IIXI. JURISDICTION OVER THE CLAIM

1. Contentions of the Parties

AIG contends that it has been a United States national,
as defined by Article VII, paragraph 1, of the Claims
Settlement Declaration, f£rom the time the claim arose to 19
January 1981, the date ofsthe Algiers Declarations, and has
remained as such to the present.

AIG also contends that the claim is a claim of a
national of the United States as defined in Article VII,
paéagraph 2, of the Claims Settlement Declaration on the
aIiéged ground that it was, during the relevant period and
until the present time, the beneficial owner of the Iran
America shares issued in the names of ALICO, AIRCO, AIOU zand
UBANK and thus is the direct owner of the entire claim. 1In
addition, AIG alleges that UBANK has been dissolved as of 19
July 1979, that its assets have vested with AIG as the sole
shareholder in UBANK and that AIG is therefore the direct
owner of the claim with regard to the Iran America shares

issued in the name of UBANK.

In the alternative, AIG contends that it 1is the
indirect owner of the claim with regard to the shares in the
names of AIRCO anéd AIOU because these companies are not
United tates nationals, and are +thus wunable +to bring
claims, and because its 100% ownership interest in these
companies is sufficient to contrel them,

With regard to the shares issue¢ in the name of ALICO
2IG, in +the alternative, seeks %“c amend its Statement o

Claim o name ALICO as a claimant.



AIG also contends that the claim arises out oif an
"expropriaticn or other measures affecting property rights”,
within the meaning of Article II, paragraph 1, of the Claims
Settlement Declazration and that both Respondents come within
the definition of "Iran" found in Article ViI, paragraph 3,
of the Declaration.

The Respondents challenge the adeguacy of the proof
offered to demonstrate the Claimant AIG's United States
nationality and argue that AIG may not present +the claim
directly as beneficial owner of the 35% interest held in the
names of ALICO, AIRCO, AIOU and UBANK. Further, the Respon-~
dents challenge the Claimant AIG's proof that it controls
AIRCO and AIOU within the meaning of ticle VII, paragraph
2, of the Declaration. They also arxrgue that no sufficient
evidence to prove that UBANK has been dissolved and that its
assets have vested in AIG has been presented and maintain
that, as United States nationals, boxh UBANK ané ALICO could
have presented claims for the shares held in their names,
thus precluding AIG from asserting a claim with regard to
tﬁese shares. The Respondents oppose AIG's proiferad
amendment on the ground that it states a new c¢laim and is
thus barred by the deadline for presenting claims Zound in
Article 'IIZI, varagraph 4, of +he Claims .-Settlement
Declaration.

The Respondents also object to subject matter jurisdic
tion over the claim on various crounds. They axrgue that
act of nationalization does not censtitute an expreopriation
under internaticnal law and, thus, does not come within the
jurisdictional recuirements of Article II, paragraph 2, of
the Claims Settlement Declaration. They Ifurther argue that
the claim is barred for the reasons that the Cocmmercial Code
of Iran gives to Iranian courts exclusive jurisdiction over
Iranian corporations, that the Claimant has failed to
exhzust local remedies provided in the Iranian law and tha
the npazicnal- ization of insurance companies was an Ack cof
a
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2. The Tribunal's findings with recard to jurisdiction

AIG has submitted a certificate dated 7 September 1982
£rem the Secretaxy of tate o©f the State of Delaware,
U.S.A., attesting to the fact that AIG was organized under
the laws of that State on 9 June 1967 and has maintained
this status to the date of the certificate.

AIG has also submitted affidavits of Maurice R,
Greenburg, who 1s AIG's president and chief executive
officer, which state that AIG is a widely-held corporation
whose shares are publicly traded in the United States. They
further state that well over 75% of the outstanding shares
of AIG are held by persons with United States addresses and
that, +to Mr. Greenburg's personal knowledge, aggregate
foreign ownership of AIé doeé not exceed 25% of AIG's
outstanding shares. No contrary evidence has been intro-
duced.

The Tribunal finds that, based upon the above evidence,
and in light of the absence of anything which wouldé cast
doubt upon AIG's allegations, a reasonable inference may be
macde that over 50% of the shares of AIG are owned by United

tates citizens, and the Tribunal so concludes.

The Greenburg affidavits state that AIG has contin-
uously owned all of the shares of ALICO, AIOU and AIRCO
since the claim arose and that it owned all of the shares of
UBANX until that corporation was dissolved on 15 July 1979,
upon which event AIG succeeded to its assets. Releresnce is
2lzo made to an attached copy of AIG's 1931 annual report
describing ALICO, AIOU anc AIRCO as subsidiaries of AIG.

The Greenburg affidavits attest to the £act that the

ran America shares held cf record by ALICO are reflected in
disclosure statements recuired by United States law as
assets of AIG, not ALICO; that dividends paid on the shares
c c
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Pinally, AIG cites materials published by Iran America

-

itself which descxibes the company as "joint venture with
65% ownership by Iranians and 35% ownership by American
n

International Group”

The Respondents have submitted no evidence with regard
to the ownership of ALICO, AIRCO, AIOU and UBANK. With
regard to +he alleged beneficial ownership of the Iran
America shares held of record by ALICO and U3ANK, the
Respondents have submitted powers of attorney granted by
these companies “authorizing two individuals +o exercise
their shareholder powers at stockholder and directors
meetings of Iran America.

The Tribunal concludes on the basis of this evidence
that ALICO, AIRCO and AIOU are wholly-owned subsidiaries of
AIG and tha¥ UBANK has been dissolved and ceases to have an
independent legal existence. I+ 1is clear +hat AIG's
ownership interests in AIRCO and AIOU are sufficient to
control these cémpanies, and that, as non-United States
corporations, they are +themselves ineligible o present
claims before the Tribunal. To +the extent that the clainm
relates to the Iran America shares held of reccrd by these
two companies, it has been owned indirectly by AIG during
the relevant period. 2IG is entitled to maintain the claims
of its whollyowned non-United States subsidiaries, i.e.
AIRCO and AIOU. Article VII, cvaragraph 2 o tha Clizims
Settlement Declaration.

With regarc to the claim related to the UZANK shares
the Tribunal is satisfied that, as the sole shareholder in
that company, AIG has succeeded to all

in the Iran America shares as a consecuence oI UBANK's

dissolution in July 1978, As USZA&ANXK's succgesscr in <chis
resgect, AIG is sntitled Lo Dring +the claim to the exten=



There is a gquestion as to whether AIG can bring the
claims ralated to the shares of ALICO. See Article VII,
paragraph 2, of the Claims Settlement Declaration. The
Tribunal does not need to reach this issue since it finds
that the amendment whereby ALICO is introduced as additional
Claimant besides AIG, should be allowed. The Tribunal
hereby decides accordingly. Such amenément does not change
the amount sought or the factual or legal basis of the claim
and cannot be said to prejudice the Respondent. Article 20
of the Tribunal Rules, even if not directly applicable,
gives guidance in deciding this issue. Not to allow the
amendment. would, -in the circumstances of the present case,
amount to a degree of formalism which is hard to justify.

The Tribunal finds that its jurisdiction  over
"expropriations" by virtue of Article II, paragraph 1, of "
the Claims Settlement Declaration applies equally to
"nationalizations™ and other forms of takings. In any
event, the Tribunal's jurisdiction over "other measures
affecting property rights" is, by itself, sufficiently broad
to.encompass the subject matter of the claim in this case. .

That %the Commercial Code of Iran give Iranian courts
jurisdiction over Iranian corporations such as Iran Zmerica,
cannot exclude the claim from the Tribunal's jurisdiction.
In Article 1I, paragraph 1 of the Claims Settlement Declara-
tion, the two Goveraments delimited +he grounds for
excluding claims from the Tribunal's jurisdiction, and a
general reservation for - cases within the domestic
jurisdiction of one of the countries was not among those

grounds.

The Algiers Declarations grant Jjurisdiction to this
Tribunal notwithstanding that exhaustion of local remedies
or Act ¢f State doctrines might otherwise be applicable.



In conclusion, the Tribunal has befofe it a2 claim by
AIG with regard to 25 per cent o the Iran America shares
and a claim by ALICO with regard to 10 per cent of those
shares. The Tribunal has jurisdiction over both claims.

IV. MERITS OF THE CLAIM

1. Contentions of the Parties

The Claimants contend that the nationalization of Iran
2America was a violation of international law in that it was
not accompanied By "prompt, adeguate and effective" compen-
sation as required by the principles of customary interna-
tional law and because it £ailed to comply with obligations
set forth in the Treaty of Amity, Economic Relations and
Consular Rights between the United States of America and
Iran cdated l$ August 19855, ("Treaty of Amity") which entered
into force on 16 June 1957. The Claimants cite a number of
decisions of international tribunals and municipal courts to
support iis claim under customary international law and
rély upon Article IV, paragraph 2, of the Treaty of Amity to
establish the alleged non-compliance with treaty obliga-
tions. The Claimants also rely upon the above-mentioned
Order 4 issued by the United States District Court for the
District of Columbia on 10 July 1980 (see at II above), in
which the Court held the process by which Iran America was
nationalized to be in violation of the Treaty of 2Amity and
of customary international law.. The Claimants assert that
this "should be recognized. anéd accorded full £faith and

credit in this arbitration” on the issue of lizbility.

For this alleged violation of international 1law, the
Claimants maintain that, under both the Treaty of Amity and
customary internatiomal law, they are now entitled to the

4 . - . - .
American Internaticnal Group,- Inc. et al. v. Islamic

Republic of Iran_and Central Insurance of Iran (Bimeh
Markazi Iran), No. 79-3298 (D.D.C. 10 C.ly 1980).



payment of "“just"” compensation egual to the "full value" of
their interest as of the date of nationalization, plus
interest from 25 June 1979, the date of the nationalization.

The Claimants argue that for purposes of determining
the just amount of compensation the company's value must be
measured as a going concern, including such elements as
future business prospects and good will. The Claimants also
contend that the valuation of their own interest in the
company must df%regard any action of the Government of Iran
prior to nationalization which may have had the effect of
artificially depressing the value of the company and any
event which followed the nationalization which may have
negatively affected the company's future business prospects.

Finally, +the Claimants allege that the full value of
Iran America as a going concern on the date of nationaliza-
tion was US $111,470,000. In accordance with their 35%
interest in Iran America, the Claimants therefore reguest
compensation in the amount of US $39,010,000.

The Respondents deny that they have violated principles
of customary international 1law by nationalizing Iran
america, either by acting to nationalize thg.'insurange
industry or by failing as yet to pay any compensation. They
argue that the right of nationalization is universally
recognized as an expression of the permanent sovereignty
which every nation enjoys over natural resources and eco-
nomic activities within its territory. Moreover, while they
concede that there is a duty eventually to compensate the
former owners of naticnalized prcperty, the Respondents ceny
that the standard of "prompt" compensation is a norm of
customary international law. Instead, they contend that the
international legal duty to pay compensation requires only
an early indication ci an intention to compensate and actual



payment within a reasonable time. The Respecndents claim
that they have not violated international standards because
compensation paid even during forthcoming years would still
come within the rfeasonable time permitted by the standard.

The Respondents also deny that they violated the terms
of the Treaty of Amity. First, they argue that, on various
grounds, the Treaty of Amity is no longer in force. Second,
they maintain that, even if the Treaty of Amity remains in
force, the nationalization of the Iranian insurance industry
does not constitute a "taking" within the meaning of the
Treaty of Amity and, as such, the treaty's protections and
standards are inapplicable to this case.

The Respondents alsoc contend as follows: Even assuming,
arguendo, that Iran viclated principles of customary
internaticnai law in the course of nationalizing the
insurance 'Endustry, there 1s no ~ international 1legal
entitlement to compensation equal to the "full wvalue" of the
property nationalized. The suggestion of full compensation
dérives from the traditionally asserted standard of "prompt,
adequate and effective" compensation which has been
repudiated by modern developments in dinternational law;
instead, 'a standard of "partial comgensation“,fshould be
applied, based on references contained in resolutions of
United Nations organs and from post-war settlement practice.
Thus, whatever method of valuation is used, the compensation
pavable may be less than the value arrived at in order to
account for such factors as -the costs of administering the

(1]

mechanism for payment, other independent liabilities cf th

Hh

owners of the nationalized property. and considerations o

justice.

The Respondents do not address the efiect of the Treaty

of Amity on the appropriate standard of compensation in the
h
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The Respondents further contend that, even if the
standard of compensation were held to be "just" compensation
for "full value", it would be inappropriate and unreasonadle
to value the property as a going concern. Instead, they

rgue that +he method of valuation reguired by modexn
international law is merely an assessment of the "actual
worth of assets owned on the date of nationalization"
without consideration of such elements as good will or loss
of future profits. Thus the Respondents offer as the
appropriate measure of compensation the "net book value”,
which they define as "assets minus liability without
consequential damages” )

As to the actual value to be assigned to Iran America,
the Respondents do not accept the methodology employed in
the "going concern" valuations offered by the Claimants,
thereby rejeéting various of the assumptions made by
Claimants' -experts. In the course of this critique,
Respoﬁdents propose a method of valuation under which the
net assets of Iran America are valued at 61,000,000 rials,
or. US $865,617,°
with a value of US $302,966. Respondents further assert,
however, that 111,461,250 rials, or US $1,381,571, should be
deducted from the value oif the Claimants' interest, repre-

which would leave Claimants' 35% interest

senting an amount due from the Claimants to the Respondents
under various, unspecified re-insurance contracts. Thus the
Respondents contend ‘that no compensation is owing to the
Claimants, but rather that the Claimants are indebted to the
Respondents.6

wm

This and other currency conversions herein are based.
upon the cificial rate of exchange in effect on the date
of nationalization, being 70.475 rials per US dollar
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Respondents also submitted a valuation of the companyv's
net assets prepared by professional accountants employed by
Bimeh Markazi which assigns a range of values to the company
from 327,250,000 rials to 377,250,000 rials, or £from US
$4,643,491 to US $5,352,962. Under this valuation, prior to
any allegedly legitimate deductions, the value of the
Claimants' interest would range £from US §1,625,222 to US
$1,873,537.

- Finally, although the Respondents have presented their
defence jointly on all of the above issues, they both
maintain that, if there is'any liability under the claim, it
is attributable only to.the Government of Iran and not to
Bimeh Markazi, which, they contend, is neither responsible
for the nationalization nor the owner of the nationalized
Iran America. \

2. Compensation for the Nationalizaticn of Iran America

a. Obligation to pav Compensation

As previously stated, all insurance companies cperating
in Iran, including Iran America, were proclaimed
nationalized eZffective June 25 187% by the Law of

Nationalization of Insurance Corporations.

In the opinion of the Tribunal it cannot be held that
the nationalization of Iran America was by itself unlawful,
either under customary international law or under the Treaty
oi Amity (if relevant to +the solution of +he present
dispute, see below), as there is nct sufiicient evidence
before the Tribunal to show that the nationalization was not
carried out for a public purpose as part of a larger reform
program, or was discriminatory. On the other hand, it is a
general principle of public international law that even in a



case of 1lawful naticnalization the former owner of the
nationalized property is normally entitled to compensation
for the value of the property taken. The Respondents have
conceded that there is a duty eventually +o compensate for

the nationalization of Iran America.

The main issues in dispute between the Parties are
therefore - apart from the value of Iran America's shares on
the date of nationalization - the standard of compensation
to be applied‘ and the point in time when payment oI
compensation becomes due (see above under Iv.1l).

Since compensation was not made within any period after
the date of nationalization (i.e. the date of the action
giving rise +to the claim), that would be considered legally
required, the Tribunal holds that the nationalizing State -
the Islamic Republic of Iran - is cbligated to compensate
the C;aimanﬁé‘for damages for the taking of their shares in
Iran America. The amount of compensation due will be dealt
with in the following parts of the Award.

No valid gzround has been invoked for holding 3Bimeh
Markazi responsible under the claim. The claim against that

Respondent shoulé therefore be dismissed.

b. Amount of Compensation

The Claimants advance .their claims both under the
Tréaty of Amity and under customary international law. They
maintain that in either case they are now entitled to the
payment of "just" compensation egual to the "full" value of
their interest in Iran America as of +the date of

nationalization.



The Respondents, who contend that the Treaty of Amity
is no longer in force, argue that there 1s no legzal
entitlement to compensation equal to the "£full" value of the
property nationalized. They maintain that the traditionally
accepted standard of ‘“"prompt, adequate and effective”
compensation has been repudiated by modern developments in
international law. They refer, inter alia, to the United
Nations Charter of Economic Rights and Duties of States,
Resolution 3281 (XXIX) of 1974 which uses the expression

"appropriate" compensation. They also cite the practice of
States in arriviqg at settlements of. nationalization claims.
These developments, they argue, require that only "partial"
compensation be paid.

As previously stated, the parties disagree as to the
method of valuation to be used. The Claimants maintain that
Iran Americatshould be valued as a going concern, including
such elements as good wi;l and prospects of future profit.
The Respondents contend that the assessment should be made
exclusively on the basis of the "net book" or "break up"
vilue of the company.

(i) Iran 2merica's Value as a Going Concern

The Tribunal will £first deal with the guestion which
conclusions may be drawn regarding the value of Iran America

2as a going concern in the light of the.evidence submitted.

The relevant date for valuation is that of the nation-
alization, 25 June 1379. There is not sufficient evicdence
of any Government actions prior to that date directly or
indirectly intended to diminish the value of ZIran America
and therefore no consideration is given to that aspect when
determining the company's value. On the other hand, as
pointed out by the Claimants, neither the effects of the
very act of naticnalization should be taken into account

nor the effects of events that occurred subseguent to the



nationalization. Evidence regarding the actual development
of the company's business in the years £ollowing the
nationalization should thus be disregarded.- Rather, the
valuation should be made on the basis of the fair market
value of the shares in Iran America at +the date of
nationalization.

The evidence in this case indicates that there has not
been an active market for Iran America's shares. In the
_absence of such a market, Claimants have relied on
appraisals concerning the value of the company by two
independant actuaries. One appraiéal, made by 'a Swedish
insurance actuary Mr. Robert Themptander, gave as result a
total estimated worth o the company as at 21 March 1879
(the end of the last fiscal year prior to the
nationalization] of approximately US $147 miliion. In a
seccnd appraiéal, made by Mr. Norman D. Freethv of Hymans,
Robertson &-Co., Consulting Actuaries, London, the value to
be pléced on the company was calculated as at 21 March 1978
and adjusted up to 25 June 1879. Mr. Freethy, who also gave
oral tesmimony at the two Hearings, in his origirnal report
arrived at a total wvalue ranging between arproximately
US $74 million and US $111 million, depending on the
allowance made for £future real increases in the level of

certain businesses.

Mr. Preethy, Claimants' principal expert, asserted that
he did not- use financial information contained in the 20
March 1979 financial report because it reflected abnormal
economic ccnéitions related o the Revoluticn itself, which

took place in the £fiscal year included within that report.

In ascertaining the going concern - value  of an
enterprise &at a previous point in +time for purposes of
establishing the appropriate guantum of compensation Zfor



nationalization, it is - as already stated above -~ necessary
to exclude the effects of actions taken by the nationalizing
tate in relation to the enterprise which actions may have
depressed its value. As also stated above, there is not
sufficient evidence in this case that Iran had taken any
such actions.

On the other hand, prior changes in the general
political, social and economic conditions which might have
affected the enterprise's business prospects as of the date
the enterprise was taken should be considered. Whether such
changes are ephemeral or long-term will determine their
overall impact upen the value of the enterprise's £uture
prospects. Thus, financial data available for the periocd 21
March 1978 - 25 June 1979 should not be ignored.

At the  Hearing on 13 January 1982, Mr, Freethy
re~examined his assumptions on the basis of data for the
fiscal year ending 21 March 1979. As a result, the expert
lowered to about US $80 million the upper limit of the range
of ~wvalues originally dcetermined, by eliminating <the
assumption oZf historical growth rates Zfor future 1ife
insurance business and by reducing by 30% +the projected
profitability of existing life insurance, presumably to

reflect the unusually high rate of uncollectable premiums.

The most important element of the compensation claimed
by the Claimants for the taking of their shares in Iran
America is the loss oif prospective earnings. When making
its own assessment oi the market value to be given to these
shares, the Tribunzl will therefore have to conclucde, inter
alia, which assumptions could reasonably be made, with a

sufficient degree of certainty, in June 1979 regarding the



future life and profitability of the company in view of the

relevant conditions then existing in Iran.

Although the method of analysis employed by the
Claimants' two experts is undoubtedly consistent with modern
technigues of valuation of insurance companies, their
valuation does not in the Tribunal's view reflect the market
value of Iran America at the relevant date. Without here
examining in detail the various assumptions on which the
experts have based their valuation, the Tribunal indicates
some of the main reasons for its having taken that view.
First, the appraisals do not sufficiently consider the
changes in general social and economic conditions in Iran
which had +taken place between the autumn of 1978 and June
1979, or their 1likely éuration. In this connection, it
shoulé be noted that during that period many Iranian
nationals belonging to the wealthier part of the population
left their country. Second, the appraisals do not account
for the effects of certain Iranian taxes wupon net
profitability. Third, changes in the company's £financial
position between 21 March 1379 and the date of
nationalization are not reflected in Mr. Freethy's revised
valuation. Fourth, +the company had been conducting its
business only for little more +than 4% years, _and such a
short period must be deemed to provide an insufficient basis
for projecting future profits.8

7 - - . - -~ -
See Jimenez de Aréchaca, Recusil des Cours (13878 I},
p 286 and note 533: "The basic test is the certzinty
of the cdamage".

8

See G. Andreasson, Methocds for Evaluation of
Insurance Companies and Insurance Portfolios,

1980 (a paper submitted to and published by the
International Congress of Actuaries), p 16: "In
many markets, particularly the big ones, insurance
companies' profits vary in a cyclical pattern ...
To buy a company in a periocd just following a peaX
y=zar can be very expensive, as there might Zollew
only one or two more acceptable years and-then a
several years' period of loss ... The selecticn of
i verv important as we have these cyclical
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As stated@ above, there is nc evidence of an active
market for the company's shares. It appears, however, from
the reports of an accountant £irm (see below) that some
shares were traded prior to the nationalization; that the
last trading took place in July/August 1978 at a price of
5,760 rials each; ané that the highest price at which
company shares were traded during the fiscal year ending 20
March 1979 was 6,260 rials per share. As there is no
evidence as to the number of shares traded and the circum-
stances in which those sales toock place, it is not possible
to say whether or not the prices mentioned represented the
fair market value of the company's-shares, nejither at the
date of the sales nor at the date of nationalization.

Based on the foregoing, the Tribunal believes that the
fair market value (or going concern value) of Iran America
at the date of nationalization is significantly less than
even the léwest figure arrived at by the experts of the
Claimants.

(ii) Iran America's Net Book Value

In order to establish +the value of the company <the
Respondents relied primarily on a critigue of Mr. Freethy's
appraisal; on the testimony of Dr. G. Jabbari, a2 legal and
insurance expert and Vice President of Bimeh Markazi; and on
a share valuation report dated 7 September 1582, made by the
£irm of Agahan & Co., Public Accoﬁntants, Tehran. As
préeviously stated, the Respondents - not accepting the
"going concern” method of valuation - arrived at an
estimated value of the net assets of the ccmpany amounting
to 61,000,000 rials or US $ 865,617. This figure is based

mainly on Dr. Jabbari's testimony. Agahan & Co. in their



report valuated the shares at the date of nationalization at
3,772.5 rials each or, alternatively, after an adjustment
made according to later issued instructions by the relevant
Government authority, at 3,272.5 rials each, giving a total
value of +he company of US §5,352,962 or US $4,643,490.
The accountants state in their report, however, that in
their final balance sheet the company has neither been fully
considered a going concern nor has it been regarded as a
breaking-up business; the adopted basis has been a
combination of both. The report further shows that on
certain issues the acecountants, in accordance with
instructions redeived, have taken into consideration the
actual result of the company's business during the years
following the nationalizatioen. '

A close examination of the audit report, with
particular attention paid to the data contained in the notes
to it, makes it clear that the results arrived at by the
accountants are too low due to the instructions received.
I+ is evident that had they employed standard accounting
principles for the valuation of the company's shares as at
25 June 1979, they would have come to a considerably higher
amount than the alternative figures indicated in the report.

(iii) Conclusions

The first point in issue is which method should be used
for the valuation of Iran America's shares. The Tribunal
holds that the appropriate method is to valuve the company as
a going concern, taking into account not only the net book
value of its assets but also such elements as good will and
likely future profitability, had the company been alloweé to
continue its business under its former management. The book

value method is used mainly for liquidation purposes.



The next issue %o be considereé is therefcre what
cenclusions can be d&rawn from <=he evidence beZore the
Tribunal concerning the going concern or fair market value
of Claimants' interest in Iran America.

From what has been stated above,‘it might be possible
to draw some conclusions regarding the higher and the lower
limits of the range within which the value of the company
could reasonably be assumed to lie. But the limits are
widely apart. In order to determine +the value within those
limits, to which_value the compensation should@ be related,
the Tribunal will therefore have to make an approxXimation of
that value, taking into account all relevant circumstances
in the case. In so doing, the Tribunal fixes the value of
the shares, for which amount the Claimants should now be
compensated, at US $10,000,000, Out of +this amount US
$7,142,857 Ehall be paid to AIG and US $2,857,143 shall be
paid to ALICO. '

In view of the conclusions in this case, the Tribunal

need not here deal with the issues concerning the validity
the

£ the Treaty of Amity ané its.relevance with x=gard to
present dispute.

The Respondents have allegeéd tkhat an amount oI
111,461,250 rials or US $1,581,571 is due from the Claimants
under various reinsurance contracts. .There is, however, no

evidence before The Tribunal of that amount being owed to

Respondents, and therefore such set ¢Ii cannct be granted.
c. Interest

The Tribunal finds that the Claimants are entitled to
interest on the amounts of compensation at a reasonable
annual rate of 8.5 per cent as Ifrom tke date of

naticnalization, 25 June 197¢9.



v. COSTS

The Tribunal determines +that all pazties shall bear

+heir own costs of arbitration.

VI. AWARD
THE TRIBUNAL HEREBY AWARDS AS rOLLOWS:

The Claim against the Respondent 3IMEH MARKAZI is
dismissed. '

The Respondent GOVERNMENT OF THEE ISLAMIC REPUBLIC OF
IRAN is obligated to pzl} and shall pay to the Claimant
AMERICAN INTERNATIONAL GROUP, INC. the sum of Seven Million
One Hundred and Forty Two Thousand Eight Hundred and Fifty
Seven- United States Dollars (US $7,142,857) plus simple
interest at the annual rate of eight and a half (8.5) per
cent as from 25 June 1979 up to and including the date on
whlch the Escrow Agent instructs the DeDOSl ary Bank to
effect payment of the Award.

The Raspcndent GOVERNMENT OF THEZ ISLAMIC REPUBLIC OF
IRAN is obligated to pay and shall pay to the Claimant
AMERICAN LIFE INSURANCE COMPANY the sum of Two Million Eight
Hundred and Fifty Seven Thousand One Hundred and Fifty Three
United States Dollars (Us $2,857,153) plus simple interest
at the annual rate of eight and a hal:Z (8.5} per cent as
from 25 June 1979 up to andé including the date on wkich the
Escrew Agent instructs the Depositary Bank to eifect payment
of the Award.

Such payment shall be made out of the Security Account
tablished pursuant to paragraph 7 of the Declaration of

cratic and Pcpular Republic cf



Each of the parties shall bear its costs of
arbitraticn.

This Award is hereby submitted to the President of the
Tribunal for notification to the Escrow Agent.

Dated, The Hague
\ﬂ December 1983

W, -

Nils Marfgdrd
Chairman
Chamber Three

In the Name of God

fd 1wy gak

Richara M. Mosk
Concurring Opinion

Parviz Ansari Moin

The arbitrators in Chamber Three-of the Tribunal having
been invited %“o sign the Award on 19 December 1983 at 12
ncon, Judge Ansari Moin appeared and stated that he would
not sign the Award.

/4/"”" i W V(/ 4. .///f/

Nils Mané&:d kard M. Mosk
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CORRECTION OF AWARD

Pursuant to Article 36 of the Tribunal Rules, the Tribunal
hereby corrects Awaxrd No.93-2-3 as follows:

The terms "Two Million Eight Bundred and Fifty Seven
Thousand One Eundred and Fifty Three United States
Dollars (US $2,857,153)" appearing on page 23 of the
Award ‘are corrected to read "Two Million Eight Hundred
and Eifty Seven Thousand One EHundred and Forty Three
United States Dollars (UsS $2,857,143)".

D

N

Dated, The Eague - / CERTIFI
19 December 1583 i // 9 COFY
J {

TAncara | , 7 ()
N*Ts*“aq<\ia ok;i//L;%;{ (jfi:;

n the Name of Goéd

N Mrf &

Richard M. Mosk
Concurring Opinion

Parviz Ansari Moin

The arbitrators in Chamber Three of the Tribunal having
been invited %o sign the Correction of Award on 19 Decamber
1983, Judge Ansari Moin stated that he wculd nct sign the
Correction oi Award.

/ol .
/. / o . )
///“/4,/“'«#, o /'Z "{-/Q’////m/

Nils Mangérd Richardé M. Mosk

RECEIVED
2 0 DEC. 1883





