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STATEMENT OF JURISDICTION

Pursuant to Article 36, paragraph 2 of the Statute of the International
Court of Justice, the Government of the Republic of New Ghana and the
Government of the Republic of New Togo have agreed to submit to the
jurisdiction of the International Court of Justice in order to reconcile
their differences in this case. Both parties accept the judgment of

the International Court of Justice as final. The Internatiomal Court

of Justice shall resolve the controversf in accordance with paragraph

1 of Article 38 of the Statute of the Intermational Court of Justice.

iv



STATEMENT OF FACTS

The Parties have agreed to the statement of facts which has been

filed before this Court.



IT.

IIT.

Iv.

QUESTIONS PRESENTED

Whether the use of the equidistance line to delimit the lateral
boundary between the continental shelves of New Ghana and New
Togo 1s obligatory under international law?

Whether special clrcumstances exist which justify the abandon-
ment of the equidistance method?

Whether New Togo has acquiesced in the equidistant line?
Whether the equitable principles of natural prolongation, pro-
portionality, and historic title should be used in determining

the continental shelf boundary between New Togo and New Ghana?

vi



SUMMARY OF ARGUMENT

I.

The equidistance method of delimitation is not a mandatory rule of
international law. Since New Togo has never ratified the 1958 Conven-
tion on the Continental Shelf, the equidistance rule of Article 6 is
unenforceable against Respondent as a contractual obligation. Neither
does that rule constitute a general principle of law within the meaning
of the Statute of the Internmational Court of Justice. The rule of
equidistance neither represented existing law when adopted in the Con-
vention, nor has evolved subsequently into customary law through the
usage of states. The equidistant line is therefore not obligatory in

the instant case.

II.

Even if the equidistance rule is applicable as binding intermational
law, special circumstances exist which justify another boundary line.
Keta Island, New Lome Rock, the presence of mineral resources, and the
New Togo-New Benin agreement constitute special circumstances which
cause a substantial dimunition of the continental shelf area which
otherwise would accrue to Respondent. To redress this inequitable

result, the equidistance principle must Le abandoned.

II1I.
New Togo's conduct regarding the roadstead and mineral resource
exploitation by New Ghana does not constitute acquiescence in an equi-

distant bouﬁdary.

vii



Iv.

Delimitation of the disputed continental shelf between Applicant
and Respondent must be effected in accordance with equitable principles
of positive law. The shelf area apportioned to each Party should repre-
sent the natural prolongation of its land territory and also should
reflect a reasonable proportionality to the length of its coastline.
Only a southerly extension of the Parties' land boundary will implement

these principles and respect the historic fishing rights of Respondent.

viii



ARGUMENT AND AUTHORITIES
I. USE OF THE EQUIDISTANCE LINE TO DELIMIT THE LATERAL BOUNDARY
BETWEEN THE CONTINENTAL SHELVES OF NEW GHANA AND NEW TOGO IS
NOT OBLIGATORY UNDER INTERNATIONAL LAW.

The use of the equidistance method is inapplicable in the
delimitation of the continental shelf between New Ghana and New Togo.
No authority among the sources of law enumerated in Article 38(1) of
the Statute of the Court mandates application of that formula between
the Parties.l As proposed by Applicant, mechanical use of equidistance
would effect an unjust derogation of those rights vested in Respondent
by operation of positive law. The principle of coastal state sover-
elgnty over a continental shelf constituting the natural prolongation
of its land territory requires that boundaries between adjacent States
recognize all relevant circumstances in each case, particularly his-
toric practice of the Parties and specific coastal features in the
disputed area. The equidistance.line, the sole basis of
Applicant's claim, reflects none of these considerations and therefore
must be rejected.

Since New Togo has not ratified the 1958 Convention on the Con-~
tinental Shelf2 (Geneva Convention) which espouses the equidistance
principle, it is unenforceable as a contractual obligation against

New Togo. The doctrine of pacta sunt survanda is premised on a State's

manifestation of consent to be bound, which is affirmed formally in

lStatute of the International Court of Justice, June 26, 1945,
art. 38, para. 1, T.S. No. 993, 3 Bevans 1153, 1976 Y.B.U.N. 1052,
[hereinafter cited as ICJ Statute].

2
Convention on the Continental Shelf, April 29, 1958, 15 U.S.T.
471, T.1.A.S. No. 5578 [hereinafter cited as Geneva Convention].



the national decision to sign and ratify. Despite partici-
pation in its drafting, New Togo has refused to ratify the Geneva
Convention, an abstension which only may be regarded as explicit
rejection of the equidistance method of delimitationm.

The mandatory quality of the rule of equidistance advanced by

the applicant thus must find its source in the usage of nations or in

those "general principles of law recognized by civilized nacions."3

Both arguments were considered and rejected by the Court in the North

Sea Continental Shelf Cases.4 In that case, Denmark and the

Netherlands each sought an equidistance delimitation of its lateral
boundary with the adjacent Federal Republic of Germany. Under this
method, the continental shelf of Germany would have been narrowly con~
fined within the intersecting boundaries of its neighbors because of
its markedly concave coast. The question before the Court, which was
essentially the same as in the instant case, was stated as follows:
"What principles and rules of international law are applicable to the
delimitation as between the parties of the continental shelf in the
North Sea which appertain to each 9f them. . .?"5 The Court held that
use of the equidistance principle was not obligatory and that delimit-
ation therefore must be effected '"by agreement in accordance with

equitable principles."6 The legal analysis underlying that conclusion

is determinative of New Ghana's claim in the instant case.

3TCJ Statute, supra note 1, art. 38, para. 1, subpara. 3.
411969] 1.C.J. 3.
SLQ. at 6.

ézg. at para. 101.



Initially, the Court noted the inapplicability of the equidistance
principle as conventional law against Germany which, 1like New Togo, is
a non-signatory of the 1958 Geneva accords. The Court next evaluated
the Dutch-Danish argument for equidistance as a general principle of
international law, "an a priori accompaniment of basic continental
shelf doctrine."7 While affirming coastal State sovereignty over its
adjacent continental shelf "existing ipso facto and ab initio by
virtue of its sovereignty over the land,"8 the Court denied that any
corollary of delimitation by the equidistance method existed as a
necessary expression of the idea of adjacency. The general primciple
of coastal state sovereignty over its "adjacent' shelf imports nothing
so specific as a lateral boundary line "every point of which 1s equi-
distant from the nearest points of the baselines from which the breadth
of the territorial sea of each State is measured."9

Having rejected equidistance as a general principle of law, the
North Sea opinion then addressed the contention that such a boundary
was obligatory under the accepted customary practice of nations. Two
theories were advanced in support‘of this position, each indirectly
relying on the expression of that rule in Article 6 of the Geneva
Convention.lo The first argument of Denmark and the Netherlands
posited the adoption of equidistance in Article 6 as evidence of a

pre—existing international norm. In the alternative, it was argued

?;g. at para. 46.
8Id. at para. 19.

9Geneva Convention, supra note 1, art. 6, para. 2.

1019697 1.C.J. 3, para. 37.



that "even if . . . no such rule was crystallized in Article 6 of the
Convention, nevertheless such a rule has come into being since the
Convention, partly because of its own impact, partly on the basis of
subsequent State practice, . . . being now a rule of customary inter-

national law binding on all States."ll

Both theories were analyzed
and ultimately rejected by the Court; 1ts reasoning and conclusions
are equally germane to the identical arguments of New Ghana in the
present case.

Fundamental to the North Sea holding that equidistance delimit-
ation was "at most de lege ferenda, and not at all Qg‘lggg_légg"lz
when adopted at Geneva were its reluctant and ambiguous origins in
the presaratory work for the first United Nations Conference on the
Law of the Sea (UNCLOS I). A Committee of Experts convened by the
International Law Commission (ILC) in 1951 first proposed the equi-
distance method as one of five possible rules for the determination of
territorial sea boundaries.13 The equidistance line was felt to have
"somewhat more backing" among the experts; yet was submitted to the
ILC with the caveat that "in a number of cases this may not lead to an
equitable solution, which should then be arrived at by negotiation."14

At the outset, it was suggested that the formula for delimitation

of the territorial sea, typically three to twelve miles wide, should

be applicable to the continental shelf.15 However, now it is widely

lllé, at para. 70.

lglg. at para. 62.

13J. Gamble & E. Miles eds., Law of the Sea: Conference Qutcomes
and Problems of Implementation 184 (1977).

14
[1953] 2 Y. B. Int'l L. Comm'n 157.

1314, at 187, n. 1l.



recognized that the greater breadth of continental shelf claimsl6

substantially magnifies the potential for distortion through the un-
qualified use of the equidistance method. The disproportionate influence
of minor coastal features on a strict equidistance delimitation is
partiéularly pronounced in the case of lateral boundaries between
adjacent States, a fact well illustrated by New Ghana's proposed equi-
distance line. As the Court observed in its North Sea decision, it is
this capacity of the rule to produce '"results that appear on the face
of them to be extraordinary, unnatural or unreasonable . . . which
underlies the present proceedings."17
The North Sea decision also emphasized other aspects of the
Geneva Convention which would tend to refute any implication that its
delimitation provisions represented existing law. Of the treaties
adopted at Geneva, only the Convention on the Territorial Sea and
Contiguous Zone declared itself to be 'generally declaratory of

nl8

established principles of intermational law. The Continental

Shelf Convention, on the other hand, not only avoided this inference
in its preamble, but also provided for specific reservation to most
of its provisions, including Article 6.

[I]lt is a characteristic of purely

conventional rules and obligations that,

in regard to them, some faculty of making

unilateral reservations may, within
certain limits, be admitted;--whereas

6See Draft Convention on the Law of the Sea, art. 76, U.N. Doc. A/
CONF.62/WP.10/Rev. 3/Add. 1 (1980) [hereinafter cited as Draft
Convention].

17119697 1.C.3. 3, para. 24.

8Convention on the Territorial Sea and Contiguous Zone, April
29, 1958, 15 U.S.T. 1606, T.I.A.S. No. 5639, preamble.



this cannot he so in the case of general

or customary law rules and obligations

which, by their very nature, must have

equal force for all members of the

international community, and cannot

therefore be the subject of any right

of unilateral exclusion exercisable at

will bX any one of them in its owm

favor.1?
The Court therefore declared that the equidistance method did not
represent existing international law at the time it was incorporated
into the Geneva Convention.20

The Court then went on to analyze whether the provisions of

Article 6 had crystallized into intermational law since the Geneva
Convention. Customary law comes Into existence only through state
practice which is "both extensive and virtually uniform in the sense
of the provision invoked," and which reflects "a general recognition that

a rule of law or legal obligation is involved."21

In the North Sea
cases, some fifteen instances of equidistance delimitation were before
the Court in support of the Dutch-Danish position that the rules of
Article 6 had become intermational law through usage by natioms.

Even had those instances comprised more than a very small proportion

of the world's marine boundaries, the Court dismissed their precedential
effect 22

In those delimitations, over half the parties involved were

signatories to the Geneva Convention, thus bound by its provisions as

19119697 1.C.J. 3, para. 63.

20Id. at para. 69.

21
Id. at para. 74.

22;9. at para. 75.



a matter of contractual obligation.23

The reasoning behind the
others does not necessarily reflect recognition of the rule's
obligatory nature. Many were motivated instead by the rule's cer-
tainty and ease of application. In addition, the analogy from these
cases was substantially weakened due to the predominance of opposite
State delimitations, a situation "sufficiently distinct not to con-
stitute a precedent for the delimitation of lateral boundaries."24
Little has changed in subsequent state practice that might alter
the Court's conclusion. As of 1977, only about 20 percent of the
world's appro;imately 300 potential territorial sea and continental
shelf boundaries had been delimited, the other 79 percent are either
under dispute, in the process of negotiation, or not being discussed.
A pattern of a consistent underlying principle is difficult to
ascertain. Only 11 of the total of 46 are based primarily on the
equidistance method, the remainder reflecting a variety of criteria,
primarily equitable principles (17) or some combination of equi-

26

dist..nce with other factors (9). The marked distinction between

boundaries of adjacent and opposite States persists. Whereas eight
of 21 boundaries between opposite States rely primarily on the equi-
distance method, only three of 25 adjacent boundaries are so

7

delimited.2 Therefore, the Court's holding that the equidistance

Z?LQ. at para. 76.

zelg. at para. 79.
25
J. Gamble & E. Miles, supra note 13, at 191.
2629.
27Id.

25



28

principle is not a rule of customary internatiomal law™" must still

be applied.

As additional support for the nonobligatory nature of the equi-
distance principle, the .proceedings .of the third U.N. Conference on the
Law of :-he Sea (UNCLOS ITI1) manifest a trend stroangly critical of the
rule of equidistance. At the first session of the Conference, four
proposals were formulated for delimitation of the continental shelf,

two favoring equidistance and two emphasizing equitable principles

129

and "all relevant circumstances. At the second session, these

formulations were reduced to a Single Negotiating Text, which provided
that:

Article 70:

1. The delimitation of the continental
shelf between adjacent or opposite
States shall be effected by agreement
in accordance with equitable principles,
employing, where appropriate, the median
or equidistance line, and taking into
account all relevant circumstances.

2. ...

3. Pending agreement, no State is
entitled to extend its [continental
shelf] beyond the median line or equi-
distance 1line.30 [emphasis added]

The trend of the debate at the ensuing session was even more pro-
nounced in favor of equitable considerations. A major change in this
direction was the alteration of provisional arrangements provided in
paragraph three above. Many delegates correctly had observed that the

the provision favored the claims of a State insisting on a strict

28[1969] I.C.J. 3, para. 101,

29J. Gamble & E. Miles, supra note 13, at 195-96,

30
Single Negotiating Text, art. 70 U.N. Doc. A/CONF.62/WP.8/Part III
(1975).



equidistance baundary, encouraging it to avoid negotiation or
arbitration. The article was amended in the Revised Single Negotiating
Text, the substitute provision declaring that "[plending agreement or
settlement, the States concerned shall make provisional arrangements,

1.m31

taking into account the provisions of paragraph {emphasis

added]. Paragraph one of the RSNT is identical to that of the Single
Negotiating Text quoted above.
The most recent draft convention of UNCLOS III provides:

1. The delimitation of the continental
shelf between States with opposite or
adjacent coasts shall be effected by
agreement in conformity with inter-
national law. Such an agreement shall
be in accordance with equitable
principles, employing the median or
equidistance line, where appropriate,
and taking account of all circumstances
prevailing in the area concerned.

2. . ..

3. Pending agreement as provided for in
paragraph 1, the States concerned, in a
spirit of understanding and co-operation,
shall make every effort to enter into
provisional arrangements of a practical
nature and, during this transition
period, not to jeopardize or hamper

the reaching of the final agreement.
Such arrangements shall be without
prejudice to the final delimitation.32

As reflected in these most recent draft codifications, which represent
a high consensus among nations of the world, the equidistance method
bas not attained the status of accepted international law.

In summary, the equidistance method should not be applied in

the delimitation of the continental shelf boundary between New Togo

) 31Revised Single Negotiating Text, art. 71, U.N. Doc. A/CONF.62/
tfP.8/Rev.1/Part: 1T (1976).

32Draft Convention, supra note 16, art. 83.



and New Ghana. New Togo is not a party to the Gemneva Convention and
therefore is not contractually bound by the equidistance provisions of
Article 6. Furthermore, the Court in the North Sea cases held that the
equidistance principle is neither a gen=ral principle of intermational
law nor customary‘international law, and 1its application is therefore
not obligatory. Finally, state practice and the draft convention of
UNCLOS IITI indicate that the equidistance principle has not attained
the status of a rule of international law since the Geneva Convention

was drafted.
II. EVEN IF THE EQUIDISTANCE METHOD IS APPLICABLE, SPECIAL CIRCUMSTANCES
EXIST WHICH JUSTIFY ITS ABANDONMENT.

Article 6(2) of the Geneva Convention provides:

Where the same continental shelf is
adjacent to the territories of two
adjacent States, the boundary of the
continental shelf shall be determined
by agreement between them. In the
absence of agreement, and unless
another boundary line is justified
by special circumstances, the boundary
shall be determined by application of
the principle of equidistance from the
nearest points of the baselines from
which the breadth of the territorial
sea of each State is measured.
[emphasis added]33

Even were the aquidistance principle applicable between the parties,
numerous factors qualify as special circumstances which merit departure
from the equidistance method.

A. Keta Island Is A Special Circumstance Which Justifies
Deviation From The Use QOf The Equidistance Method.

The presence of an island in an area of delimitation constitutes

a classic instance of special circumstance which requires a departure

33Geneva Convention, supra note 2, art. 6, para. 2.

10



from the equidistance method.34 The commentary of the International
Law Commission accompanying the 1953 draft convention on the con-
tinental shelf states: "[p]rovisions must be made for departures
necessitated by any exceptional .configuration of the coast, as well as
the presence of islands or navigable channels.”3? The committee on the
Continental Shelf of the first United Nations Conference on the Law of
the Sea agreed that "[aJmong the special circumstances which might
exist there was, for example, the presence of a small or large island
in the area to be apportioned."36 Numerous continental shelf boundary
agreements between other parties acknowledge the existence of islands
as a special circumstance.37

The Anglo-French Continental Shelf Case,38 before a special

Court of Arbitration, dealt directly with the problem of islands in
determining an equidistant boundary. As in the instant case, the
presence of the English Channel Islands in close proximity to the

French coast produced a disproportionately distorting effect on boundary
delimitation. 1In holding that the islands constituted a special cir-

cumstance, the Court of Arbitration remarked:

34Karl, Islands and the Delimitation of the Continental Shelf: A
Framework for Analysis, 71 A.J.1.L. 642, 648 (1977).

35Report of the International Law Commissioun, 8 U.N. Doc. GAOR,
Supp. No.9) 13, A/2456 (1953).

36Comment:ary of the Continental Shelf Committee, U.N. Doc. A/CONF.
13/C.4/SR.32 (1958).

37§gg, e.g. Agreement Concerning the Delimitation of the Submarine
Areas, October 24, 1968, Saudi Arabia-Iran 696 U.N.T.S. 189.

38The United Kingdom of Great Britain and Northern Ireiand and the
French Republic, Delimitation of the Continental Shelf, Court of
Arbitration Decision, June 30, 1977; reprinted in S. Oda, The Inter-
national Law of the Ocean Development, Basic Documents (Supp. Oct. 1978)
[hereinafter cited as Anglo-French Case].

11



The presence of these British islands

clase to the French coast, if they are

given full effect in delimiting the

continental shelf, will manifestly

result in a substantial dimunition of

the area of the continental shelf which

would otherwise accrue to the French

Republic. This fact by itself appears

to the Court to be, primg facie, a

circumstance creative of inequity and

calling for a method of delimitation

that in some measure redresses the

inequity.39
The Court refused to draw an equidistant line despite the fact the
Channel Islands were populous and of significant economic value to
the United Kingdom. The Court appreciated the fact that another
boundary would deprive the Channel Islands of their own continental
shelf area, but in the last analysis gave greater weight to the
inequitable results that would arise if an equidistance method were
used.

Keta Island closely parallels the circumstances present in the
Anglo-French case. Its presence causes a significant dimunition of the
continental shelf which otherwise would accrue to New Togo. This dis-
proportionately distorting effect constitutes prima facie a special cir-

cumstance which justifies abandoument of an equidistant line.

B. The Presence Qf New Lome Rock Constitutes A Special Circumstance.

The presence of New Lome Rock within the area to be delimited con-
stitutes a special circumstance. Neither party to the dispute questions
that New Lome Rock is part of New Togo; yet, according to the equi-
distance method urged by New CGhana, the rock and its surrounding waters
would be completely within the continental shelf area alleotted to New

Ghana. Thus, New Togo would ke precluded from exercising the sovereign

391d. at para. 196.

12



rights over New Lome Rock which 1t currently enjoys. It is a generally
recognized principle that rocks have their own territorial sea.4° Any
delimitation of the continental shelf area must be drawn to allow the
continuation of New Togo's sovereign rights over New Lome Rock and its
territorial sea. An equidistant boundary unjustifiably iInterferes with

New Togo's rights over New Lome Rock, and therefore must be abandomned.

C. The Presence Of Mineral Resources In The Delimitation
Area Is A Special Circumstance.

Another factor to be taken into comnsideration in the delimitation
of areas of continental shelf between adjacent States is the presence
of mineral resources.41 Use of the equidistance method would operate
unjustly to exclude New Togo from any exploitation of the areas. A
line drawn on the basis of natural prolongation would accomplish an
equitable end, and the disputed areas would be divided equally. At
that point, New Ghana and New Togo could conclude agreements of joint
exploitation as suggested by the International Court ¢f Justice in the
North Sea cases and as widely used in other regions of the world.%42

D. The Continental Shelf Boundary Agreement Between New Togo
And New Benin Constitutes A Special Circumstance.

A final special circumstance supportive of New Tcgo's position is
the existence of a treaty between New Benin and New Togo establishing
their lateral marine boundaries. The Intermnational Court of Justice

4

in the North Sea case stated that "any other continental shelf

4OConvention on the Territorial Sea and Contiguous Zone, supra
note 18, art. 10.

41[1969] I.C.J. 3, para. 97.

Id.

13



"43 nust be

delimitations between adjacent states in the same region
considered in delimitation between other parties in the region. In

that case, the Court reviewed all of the boundaries in the North Sea

to determine if each country had a continental shelf area proportionate
to 1ts coastline.

In its agreement with New Benin, New Togo has followed a southerly
line based on natural prolongation principles. Only by reference to
this line can the Court determine if the continental shelf area
allocated to New Toge under the New Ghana-New Togo boundary is equitable.
With the New Togo-New Benin boundary in view, it can be seen that an
equidistant boundary on New Togo's western frontier leaves New Togo a
continental shelf area disproportionate to its coastline. To avoid
this inequitable result, the Court must not apply the equidistance
method.

III. NEW TOGO HAS NOT ACQUIESCED IN THE EQUIDISTANT LINE.

New Ghana claims that New Togo's past actions with regard to the
roadstead and the mineral exploration indicate acquiescence on the part
of New Togo and that New Togo thereby is estopped from disclaiming the
equidistance line. New Togo's request for permission to use the
roadstead illustrates New Togo's concern for peaceful co-existence and
effective management of the roadstead facility. Jew Ghana's ready
permission to New Togo, on the other hand, indicates New Ghana's belief
that the area incorporated by the roadstead was not under New Ghana's
exclusive control, but rather that New Togo had the right to share the
roadstead usage. Nor can New Togo's conduct regarding the mineral

exploration by New Ghana be said to support a claim of acquiescence on

43}g. at para. 101.
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the part of New Togo. The first official communication by the government

of New Togo to New Ghana was one of protestation, hardly justifying a

claim of acquiescence. At worst, New Togo's official silence before

1978 indicated a lack of complete initial understanding of the

situation and a hopeful desire for cooperative exploitation of the

mineral deposits.

The ICJ in the North Sea cases, faced with similar claims of
acquiescence on the part of the Federal Republic of Germany by Denmark
and the Netherlands, stated that 'none of the elements invoked is
decisive; each is ultimately negative or inconclusive; all are capable
of varying interpretations or explanations."44 Even if New Togo's
actions do indicate acquiescence, such acquiescence iz entirely
irrelevant to the use of an equidistant line. Previous control by New
Ghana might justify a line which allows continued control over part of
the areas in question, but ;t does not dictate the use of an equi-
distant line.

IV. THE EQUITABLE PRINCIPLES OF NATURAL PROLONGATION, PROPORTIONALITY,
AND HISTORIC TITLE SHOULD BE USED IN DETERMINING THE CONTINENTAL
SHELF BOUNDARY BETWEEN NEW TOGO AND NEW GHANA.

In its sole reference to the issue of delimitation, the Truman
Proclamation of 1945 declared that boundaries in the continental shelf
between the United States and its neighbors were to be determined 'by
agreement in accordance with equitable principles."43 This fundamental

precept of equitable principles is mirrored in the identical language

4419. at para. 30.

4SPres. Proc. No. 2667, 3 C.F.R. 67 (1943-48 Comp.) reprinted in
[1951] 1 U.N. Leg. Ser., Laws and Regulations on the Regime of the
High Seas 38.
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of many subsequent national declarations, numeroug bilateral agreements,
the Geneva Convention, and In every stage of the evolving text at UNCLOS
III. The equidistance formula here invoked by New Ghana was conceived
at UNCLOS I, not as a substitute for those equitable principles, but
rather as a means of implementing them "in the absence of special

circumstances."46 The Court in the Anglo-French case held that 'the

equidistance-special circumstances rule and the rules of customary law
have the same object——-delimitation of the boundary in accordance with
equitable principles."47 There exists no single method of delimitation
applicable’in all situations, but rather a number of possibilities,
"[t]he appropriateness of [which] is a function or reflection of the
geographical or other relevant circumstances of each particular case."48
However, this implies no lack of positive law applicable between
the parties. Despite reliance on a wide range of equitable principles

in the North Sea cases, the Court in that case expressly disavowed any

necessity of judgment ex aequo gg.bono,ag submission to which requires

consent of the Parties under Article 38(2) of the Statute of the Court.
International law always has distinguished between holdings based on

equity, or justice and fairnmess, and determinations ex aequo et bono

"based on practical considerations and expediency, disregarding, if

‘s . . 50
necessary, existing law and recognized rights." In the present case,

6 ,
Geneva Convention, supra note 2, art. 6.

47Anglo-French Case, supra note 38, at para. 75.

48Id. at para. 97.

49[1969] I.c.J. 3, para. 88.

5OCheng, Justice and Equity in International Law, 8 Current

Legal Prob. 185, 204 (1955).
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far from requesting the abandorment of "existing law and recognized
rights," New Togo seeks only the validation of a sovereign interest
in its continental shelf vested under positive internatiomal law. As
in the North Sea cases, "it is not a question of applying equity simply
as a matter of abstract justice, but of applying a rule of law which
itself requires the application of equitable principles."5l
Even the limited usage of states to date has revealed an extremely
broad acceptance of certain pervasive legal principles. Foremost, and
"[m]ore fundamental than the notion of proximity [upon which equi-
distance is based] appears to be the principle. . . of the natural
prolongation or continuation of the land territory or domain. . . of
the coastal State, into and under the high seas, via the bed of its
territorial sea which is under the full sovereignty of that State."52
This concept of the continental shelf as "an extension of something
already possessed"53 dictates a delimitation which "leave[s] as much
as possible to each Party all those parts of the continental shelf
that constitute a natural prolongation of its land territory.
without encroachment on the natural prolongation of the land territory

of the other."54

In addition to "any relevant considerations of law and equity,"55

the determination of what constitutes the natural prolongation of a

51[1969] I.C.J. 3, para. 85.

52Id. at para. 43.

534

Sezg. at para. 1Ql.

55Anglo—French Case, supra note-3, at para. 194.
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State involves factors of both geology and geography.56 The former
are of limited usefulness here, because the area under dispute contains
\J

no "major and persistent structural discontinuity of the seabed and

subsoil of such a kind as to interrupt the essential geological con-

tinuity of the continental shelf."57

The Anglo-French arbitration
gave an example of this requisite discontinuity in the Norwegian
Trough in the North Sea, though a similar fault in the English Channel's
Hurd Deep was held to he an irrelevant factor in determining natural
prolongation in that case.58 There is no analogy to be drawn between
reference to such major submarine depressions in delimitations between
opposite States and the ancient New Oti riverbed in the instant case.
The present fact of a dominant submarine feature is a consideration
wholly distinct from mere evidence of an ancient riverbed, here

ingign ficant but for the historical accident that its modern course
served as a convenient demarcation between former colonies.

The geographical relationship of the Parties, on the other hand,
suggests an equitable southerly boundary.,K Both land masses are
approximately rectangular, each oriented on a north-south axis. Their
fairly even coastlines are devoid of any unusual configuration or
curvature in the disputed area. The land boundary separating the two

states runs virtually due south over its entire length, and appears

perpendicular to their coast at its sea terminus. Therefore, a direct

56[1969] I.C.J. 3, para. 94.
57Anglo—French Case, supra note 3, at para. 104.

5&22- at para. 1Q07.
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southerly extension of their land boundary, allowing for the presence
of Keta Island, 1s the most equitable line reflecting the natural
prolongation of each state's land mass.

A second equitable consideration reinforcing this extension of
the Partieg' land boundary is the principle of proportionality. 1In
the North Sea cases, the coastline of each of the parties was of
approximately equal length, a situation the Court held to require a
"reasonable degree of proportionality" in the shelf areas apportioned.59
Although the coastline of New Ghana is some six times the length of
New Togo's, this disparity would indicate a stricter adherence to the
principle of proportionality to prevent an even greater diminution of the
smaller State's already limited continental shelf. The only line
which would avoid this 1nequitable result is the southerly boundary
as indicated by the natural prolongation principle.

Historical fishing rights also have been recognized as not only
relevant, but crucial, to marine delimitations. New Togo has acquired
historic rights in the sedentary fisheries surrounding New Lome Rock
through prolonged exploitation of the fisheries without opposition
from New Ghana.60

The Court of Arbitration acknowledged the relevance of historic

61
fishing rights in marine delimitations in the Grisbadarma Case.

In that case, the Court noted that "lobster fishing in the shoals of

Grisbadarna has been carried on for a much longer time, to a much

59(1969] 1.c.J. 3, para. 98.
60y, Blum, Historic Titles in International Law (1965).

61Norway v. Sweden, [1916] 1 Hague Ct. Rep. (Scott) 121 (1909).
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larger extent, and by a much larger number of fishermen by the subjects

w62

of Sweden than by the subjects of Norway. Additionally, the Court

took notice that the Swedes depended heavily on the lobster fisheries
for their livelihocd.63 Holding that "it is a settled principle of
the law of natioms that a state of things which actually exists and has
existed for a long time should be changed as little as possible,"64
the Court drew a boundary line which accounted for Sweden's historic
fishery rights.

The International Court of Justice éonsidered historic fishing

rights in the Fisheries Jurisdiction Case65 between Great Britain and

Iceland. The Court stated that "both states have an obligation to

take full account of each other's rights"66

in delimiting a maritime

boundary. In that case, both Iceland and the United Kingdom had

acquired historic rights in the boundary area. The Court held that

Iceland was entitled to preferential treatment because of "the

special dependence of its people upon the fisheries in the seas around

its coasts for their livelihood and economic development.”67
Similarly, the economy of New Togo depends heavily on its fishing

industry located around New Lome Rock. These crucial interests must

be protected. The equidistant line unjustly denies New Togo its

®214. at 130.

6314. at 130-131.

®414. ac 130.

65
United Kingdom v. ILceland, [1974] I.C.J. 3.

661d. at para. 72.

6722‘ at para. 79.
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established historic rights and its primarxy source of livehood.
Such an inequitable result is a violation of international law

and must be redressed by gbandonment of the equidistance method.

21



CONCLUSION

For the reasons stated above, it is respectfully requested that
this honorable Court issue a declaration stating that the principles
of natural prolongation and historic title be used in the delimitation

of the continental shelf boundary between Applicant and Respondent.

RESPECTFULLY SUBMITTED:

Lt W Padld f 2y

/i?n cuscafson/ Michael Quilling .~
k_/Theodore Pound Al Smith
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