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JURISDICTION

The parties sulnit the present dispute to this Court by special agree-

ment, pursuant to Article 40 of the Statute of the International Court of

Justice, which provides:

1. Cases are brought before the Court, as the case may be, either by
notification of the special agreenent or by a written application
addressed to the Registrar. In either case the subject of the dispute
and the parties shall be indicated.

1-breover, Article 36 of the Statute of the International Court provides

that the jurisdiction of the Court comprises all cases which the parties re-

fer to it. It must therefore follwT that the Court has jurisdiction to re-

solve the present dispute. In addition, by virtue of Article 36 and 38 of

the Statute, the Court may settle all the questions presented.

STAEMNT OF FPMS

The parties have agreed to the Statement of Facts which has been filed

before the Court.

QUESIONS PPMSMEED

I.

When did Indepesh acquire the status of a sovereign independent State.

II.

Whether any multilateral conventions and general rules of international law
were applicable to the hostilities.

III.

What violations, if any, of multilateral conventions or general rules of inter-
national law occurred.

IV.

Have hostilities terminated mandating repatriation of prisoners.

V.

The nature of the r~edy, if any, to which either party may be entitled.



SUJARY OF ARGUNT

Upon incorporation into the Federal Union Indepesh became a com-

ponent of a sovereign indivisible State. As a ccuponent of a State,

Indepesh had no international status nor any of the other attributes of

sovereignty. Since international law does not recognize a right of

secession, any attempt to do so constitutes insurgency. Therefore, in

order to preserve the Union and to ensure domestic tranquility, Balistan

had an inalienable right to quell civil discord.

Insurgents do not have an international status and cannot accede to

treaties. Further, regardless of how it is categorized, Median aid to

a segment of a population in an unlawful rebellion constituted interven-

tion. Since hostilities were civil in nature, treaties which seek to

limit conflict between States were inapplicable. Although the legiti-

mate government has a right to execute insurgents, Balistan adhered to

the international minimum standard of conduct.

Balistan's conduct exceeded the applicable minimum standard of the

Geneva Conventions. The Indepesh irregular forces were not entitled to

prisoner of war status because they failed to meet the requirements for

such status. The treatment they did receive exceeded the minimum stan-

dard which was the maximum protection applicable.

The Genocide Convention was not violated because there was no intent

to destroy a specific group. To be unable to quell civil discord would

subject States to didmenberment from within. It is inevitable in any hos--

tilities that there would be civilian casualties; haever, Balistan's

air bonbardment was conducted so as to result in minimal unnecessary suf-

fering. This bomrbardment, therefore, et the minimum standard and did not



represent an intent to destroy a specific group.

In tenminating the hostilities Balistan recognized Indepesh and

concluded a cease-fire. It is at this time that Indepesh became a state.

Upon termination of hostilities with continued assurance of peace on be-

half of Balistan, the repatriation of prisoners became mandatory.



ARGIETS AND AUTHORITIES

I. INDEPESH DID NDT ACQUIRE HE STAIUS OF A SOVEREIGN I ..EPENDE STATE M=lIL
THE TERMINATION OF HOSTILITIES.

A. Upon Incorporation Into The Federal Union Indepesh Ceased To Have
International Status.

1. The Articles of Association Was a Legally Binding Treaty Under
General Rules of International Law.

A treaty is an international agreerent concluded between States in

written form and governed by international law. 1 It is binding between the

parties and must be performed by them in good faith (pacta sunt servanda). 2

Several leading publicists, including a Justice of this Court, hold that all

international law derives from this basic maxim. 3

2. The Purpose of the Articles of Association Was to Create a Single
Indivisible State.

Treaties should be interpreted according to the ordinary meaning

of their terms. 4 It is the intention of the parties at the time the instru-

ment was concluded, and in particular the meaning attached by them to the

terms, that primary regard must be paid. Hence, It is legitimate to consider

iVienna Convention on the Law of Treaties, opened for signature, May 23
1969, art. 2, para. 1 (a), U.N. Doc. A/CONF. 39/27 at 289 (1969) (hereinafter
cited as Vienna Convention). As of June 30, 1977, 28 States had deposited
instrurents of ratification, U.N. Chronicles (July 1977).

2Vienna Convention, 3rd recital of preanble (affirming that the principles
of free consent, good faith, and pacta sunt servanda are "universally recog-
nized"), and art. 26 (all treaties are binding on the parties thereto, and
must be performed in good faith). See Kearney & Dalton, The Treaty on Treaties,
64 Am. J. Int'l L. 561 (1970).

3j. Anzilotti, Corso di Dirito Internazionale 43 (3d ed., 1928).

4This principle was reaffirmed by this Court in the Advisory Opinion on the
Constitution of the Maritime Safety Comnittee of the Inter-Governmental Marn-
time Consultative Organization, (1960) I.C.J. 150; Vienna Convention, art. 31,
para. 1; 4 Int'l L. Comm'n, Report, 19 U.N. GAOR, Supp (No. 9), U.N. Doc. A/5809
(1964).
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what was the "purpose" of the parties in negotiating the treaty. 5 However, a

treaty should not be interpreted so as to reach a result contrary to the letter

and spirit of the treaty. 6 Such would be the case if extensive rights are read

into the Articles of Association.

The basic "purpose" of both parties is negotiating the Articles of

Association was to create a single indivisible State upon incorporation of

Indepesh into the Federal Union. That this was to be a perpetual union is

evidenced by the failure of the Articles of Association to provide for with-

drawal or denunciation. In the absence of such provision, withdrawal or denun-

ciation of a treaty is not permissible unless the other parties agree. 7

3. The Failure to Adopt Indemedian Did Not Affect the Primary Purpose
of the Articles of Association.

The primary "purpose" of the Articles of Association was to achieve

a single indivisible State upon incorporation of Indepesh into the Federal

Union. To hold otherwise, would distort the plain intent of the parties and

convert the Articles of Association into an Indmdian cultural treaty.8 This

is evidenced by the definition of a material breach which consists of a viola-

tion of a provision essential to the accomplishment of the object or purpose of

the treaty. 9 Knowing that the Federal Union had rejected the adoption of Inde-

nedian as an official language, Indepesh proceeded with incorporation (R. 2).

5 This Court had recourse to the "purpose" of the treaty in the Case Con-
cerning the Application of the Convention of 1902 Governing the Guardianship of
Infants (Netherlands-Sweden), (1958) I.C.J. 55.

6See South West Africa Cases, (Second Phase) (1966) I.C.J. 6, 48.

7 C. Starke, Introduction To International Law, 444 (7th ed. 1972) (herein-
after cited as Starke).

8Treaties should not be interpreted so as to reach a result contrary to the
letter and spirit of the treaty, Supra note 6.

9Vienna Convention art. 61, para. 3 (b).
-2-



Therefore, the failure to adopt hdemedian cannot be material since the purpose

of the treaty, attainment of a single indivisible State upon incorporation, was

achieved. Further, after twenty years as a menber of the Federal Union, what-

ever objection Indepesh might have had, with regard to the failure of Balistan

to adopt Indemedian, was forfeited. 1 0

4. Once the Purpose of the Articles of Association Had Been Achieved
Indepesh Ceased to Have International Status.

Of the four requirements of statehood, the most important is the

capacity to enter into international relations. I I Upon incorporation into the

Federal Union, Indepesh ceased to have this capacity. By its very definition,

in a Federal State it is the Federal Government which engages in foreign af-

fairs. 1 2 Therefore, the purpose of the Articles of Association had been

achieved. The Federal Union of Balistan was the only entity with international

status. Indepesh was not only a component of a State.

B. Ccmponents Of A Sovereign State Do Not Have A Right Of Secession.

Once a people consent to partici-ate in a government of their choice

10A claim to international law must be continuosly ascerted or it is for-
feited. Anglo-Norwegian Fisheries Case, (1951) I.C.J. 116.

liThe essential elements of a State are well settled. Art. 1 of the Monte-
video Convention of 1933 on the Rights and Duties of States is illustrative:

The State as a person of international law should possess the following quali-
fications: (a) a permanent population; (b) a defined territory; (c) a gov-
ernment; and (d) a capacity to enter into relations with other States.

It is possible to recognize a State absent one of the first three elements. An
example would be the recognition of Isreal in 1949, while her boundaries were
capable of effective donestic control, as evidenced by the admission of Ruanda
and Burundi to the United Nations, See Starke, 101.

1 2A Federal State is an international personality in which the organs of
Government exercise direct control over member States and the citizens of those
States with the conduct of foreign affairs in the executive of the Federal Gov-
ernment. Starke, 122.
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they have exercised their right of self-determination and international protec-

tion of that right is extinguished. Under international law a minority popu-
14

lation never has the right to seceed. In the present instance, there is the

added factor that Indepesh freely chose to become a member of the Federal Union.

Therefore, there can be no legal justification for secession. The practice of
15 16

States, as well as international organizations, support this view.

The strict ban against a right of secession is absolutely necessary, Allow-

ing a people to separate fram existing States would usher in an era of insta-

bility, bloodshed, and war with no guarantee that the resultant frontiers are
17

a substantial improvement over the previous ones. Further, it is too easy

14 Ccamittee of Jurists, Report on the Aaland Islands Question, LEAGUE OF

NATIONS O.J., Spec. Supp. No. 3 (1920). This case involved a dispute between
Sweden and Finland over whether the inhabitants of those islands, Swedish speak-
ing but under Finnish rule, could determine for themselves with which State to
belong. Finland resisted the suggested pelbiscite, insisting the matter was
one of damestic, not international concern. The Carinission of Jurists appoint-
ed by the League of Nations to investigate the matter stated: "Positive Inter-
national law does not recognize the right of any national groups, as such, to
separate themselves fram the State of which they form a part.. .

1 5Secession movements have been forcibly resisted in Nigeria, Congo, Paki-
stan, Sudan, Iraq, Ethiopia, and others. See, R. Emerson, Self-Determination
Revisited in the Era of Decolonialization 6-1964); A. Cobban, National Self-
Determination 105-22 (Rev. ed. 1948).

16The Organization of African Unity's (O.A.U.) Resolution on the Nigerian
civil -arr emphasized the need for territorial integrity and denied Biafra's
right to self-determination as an separate State. O.A.U. Resolution on the
Situation in Nigeria, OAU Doc. AG/Res. 51 (IV), reprinted in, 6 Int'l Legal
Mat'ils 1243 (1967). The U.N. General Assembly by resolution took the same
position toward Katanga and strongly denied it any right to self-determination
or secession, S/5002. Resolution as suhxitted, by 3 powers, S/4985/Rev. 2, as
amended by the United States, S/4989/Rev. Z, adopted by the Security Council on
Nov. 24, 1961 by 9 votes to 0, 2 abstentions.

1 7These dangers devolve fra the imprecision of the concept of a people; is
a people defined by linguistic, religious, cultural, geographical or other cri-
teria? Conflict over choice of criteria leads to war as it did in Alsace-Lor-
raine.



to justify military intervention in neighboring States,18 as Hitler's first

military adventures and Mediats intervention on behalf of Indepesh show, under

the guise of aiding the self.!.determination of minorities. Consequently, Cam-

munist,19 Capitalist,20 and Nonaligned States21 all deny that self-determina-

tion implies any right of a minority to seceed or expect international support

in its efforts to do so'.22

C. Indepesh Could Not be a Sovereign Independent State Until the Termina-

tion of Hostilities.

1. Upon Secession Fron the Federal Union Indepesh Initiated a Civil War.

As was previously shown, Indepesh did not have a right of secession.

Consequently, the only way that Indepesh could be a sovereign independent State

upon seceeding from the Federal Union, would be if she met the requirements of

statehood. As previously shown, the most important element of statehood is the

capacity to conduct international relations. 23 To conduct foreign affairs a

State must first be recognized.

181t can be vigorously argued that self-determination is more conducive to
military conquest than democracy, See Hula, National Self-Determination Recon-
sidered, 10 Soc. Research 2 (1943).

19The U.S.S.R. representative said: 'Self-determination had never been
visualized by Lenin or other Marxists as a basis for the disriberment of na-
tions. . ." 25 U.N. GAOR, AC. 125, at 125 U.N. Doc. A/AC. 125/SR. 91 (1970).

20United Kingdom, 25 U.N. GAOR, AC. 125, at 121, U.N. Doc. A/AC. 125 (1970).

21Nigeria, 25 UN. GADIR, AC. 125, at 121, U.N. Doc. A/AC. 125/SR. 91 (1970).

22The records of the Special Cammittee which drafted the Declaration on the
Principles of International Law Concerning Friendly Relations and Co-operation
Among States in Accordance with the Charter of the United Nations, reveal the
primacy of territorial integrity. The affirmation of the right to self-deter-
mination, is a rejection of colonialism not an acceptance of secession. 25 U.N.
GAOR, Supp. (No. 18) 26-28, U.N. Doc. A/8081 (1970). For text of the Declara-
tion see. 19 U.N. GAOR, Supp. (No. 28) 121, U.N. Doc. A/8028 (1970).

23Supra note 11.
-5-



It is the act of recognition alone which creates statehood or which clothes

a new Government with any authority or status in the international sphere.24

This view is supported by the fact that only upon recognition does the recog-

nized State acquire any status in the municipal courts of the recognizing

State.25 Equally supportive is the universal condemnation of South Africa's

creation of Transkei and Bophutatswana. 2 6 South Africa is the only nation

which has extended recognition while the whole international community has

withheld recognition and denied that they are States.

Like Transkei, after almost a year of existence, the international commu-

nity as a whole withheld recognition of Indepesh. 2 7 Indepesh was recognized

by only two nations. States generally withhold recognition in accordance with

legal principles and precedents.28  Therefore, the recognition by bdia and

Sinestra should be carefully scrutinized.

There have been numerous instances when recognition has been extended for

political purposes. Premature recognition is usually viewed as intervention in

the internal affairs of the State fran which a section is unlawfully attempting

24Starke 143.

25The principle underlying this rule was well expressed in one American
case ". . .A foreign power brings an action in our Courts not as a matter of
right. Its power to do so is the creature of comity, Until such a goverment
is recognized by the United States no such right exists" Russian Socialist
Federal Soviet Republic v. Cibrario 235 N.Y. 255, 139 N.E. 259, 199 N.Y.S, 61
('1923).

26See Africa News (Oct.-Nov. 1976).

27Starke 144.

28There are presently 149 members of the United Nations, See U.N. Chroni-
cles (Sept. 1977).
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to seceed, 29 The recognition extended by Media and Sinestra was obviously

premature coming within a =onth after Indepesh announced her independence

(R. 3). In fact, Media extended recognition right after the Federal Union

confiscated rice shipments Indepesh had sold Media, Media had suffered a

severe crop failure in 1975 and had been attempting to buy rice fran Indepesh

for over a year (R. 3). That is the real motive behind the premature recog-r

nition, 3 0 not to mention the advantages of sharing a border with a friendly

weak State ccmposed of the same ethnic origin (R, 1) , The only recognition

that might be credible is that of Sinestra and that is an aberation, The

international cammunity by its withholding recognition has acknowledged that

the secession of Indepesh did not acquire the status of a sovereign indepen-

dent State31 but instead initiated a civil war, This state of affairs was

reported to the United Nations (R. 3),

2. Upon Termination of the Hostilities Indepesh Becmne a State,

29An example wuld be the premature recognition of the United States by
France which was viewed as intervention by Britain. A more recent example
would be the recognition of Biafra which was viewed as intervention by Nigeria.
Resolution passedby theO.A.U. Heads of State, Kinshoa, Sept. 1967 6.1243 (1967).

30 1n fact, Media could not aid the insurgents without recognizing them.
Otherwise, she would have either intervened in the internal affairs of Balistan
or violated the duties of neutrality. Consequently, recognition was the only
path through which she could gain rice for her populace.

31Recognition by its very definition means that the State to be recognized
must be "independent of any other existing State," art. 1 of the Resolutions
Adopted at Brussels in 1936 by the Institute of International Law, 30 Am. J.
Int'l. L. Supp. 1851 (1936). Arbitration between Great Britain and Costa Rica.
1 U.N. Rep. Int'l. Arb. Awards 375 (1948)

"The nonrecognition by other nations of a government claiming to be a
national personality, is usually appropriate evidence that it has not
attained the independence and control entitling it by international law
to be classed as such."



Only upon cessation of hostilities did the state of civil war terminate,

At that time Balistan recognized that Indepesh was a State. By Balistan

withdrawing its claim to Indepesh she removed the legal Impediment for accep-

tance into the international camunity. Prior to this,' as has been previously

shown, Indepesh could not have been a State.

II. PUST IMLTIIAERL CNEU IONS AND GEEA RULES OF INTE IONAL lAW WERE
INAPPLICABLE TO THE HOSTILITIES.

A. War Limitation Treaties Were Inapplicable.

The Hague Conventions of 1907 were inapplicable on two grounds. These

treaties were meant to limit war; however, war by its very definition consists

of the use of force between States.32 Further, by its own terms,33 the Hague

Convention applies only to Contracting Parties. 34 In the present instance,

both participants recognized that the hostilities were civil in nature and did

not issue a declaration of war (R. 3-4). Thus the hostilities being civil,

and Indepesh lacking the capacity to accede to the Conventions, 3 5 rendered the

Hague Conventions inapplicable.

B. United Nations Conventions Were Applicable.

The principal provision of the United Nations Charter limiting use of

force by members is Article 2, paragraph 4. It states that they

32War is defined as a contention between States, 2 L. Oppenheim; Interna-
tional Law 202 (7th ed. H. Lauterpaeht 1952).

33Treaties should be interpreted by the ordinary meaning of their terms.
Supra note 4.

34Balistan is a party to several Hague Conventions (app. B). Each conven-
tion has an article to the affect that it only binds "Contracting Parties."
See, e.g., Convention Respecting the Laws and Custcms of War on Land (Hague IV),
5Ot. 18. 1907, art. 2, 6 U.S.T. 3516, T.I.A.S. No. 3365.

35Art. 1 of the Vienna Convention states that only States can be parties to
treaties.



. . . shall refrain in their international relations fram the threat or
use of force against the territorial integrity or political indepen-
dence of any state...

38
This prohibition is reiterated in several United Nations Conventions. The

only permissible use of force under the United Nations Charter is for self-

defense with immediate notice going to the Security Council upon exercise of

that right. 3 9 It is a long recognized principle that a State has the right

to preserve itself frm civil discord. 4 0  In the present instance, there is

the added factor of active intervention by Media. Accordingly, under article

51 of the United Nations Charter, Balistan notified the Security Council that

a state of civil war existed (R. 3) and that she was going to exercise the

inherent right of self-defense. Since the Charter recognizes that the right

of self-defense is inherent, and gives preference to article 51, the use of

force by Balistan to preserve herself renders the United Nations' prohibitions

against the use of force inapplicable. The only State who violated the pro-

hibition was Media by actively intervening in the civil war.

38 I.e., Declaration Concerning Friendly Relations and Co-operation Armng

States-inAccordance with the Charter of the United Nations, 1 G.A. Res. 2625,
25 U.N. GOR, Supp. (No 28) 121, U.N. Doc. A/8028 (1970).

39Art. 51 provides: Nothing in the present Charter shall impair the in-
herent right of individual or collective self-defense if aned attack occurs
against a member of the United Nations...

40In 1781 Jams Madison reinterated this principle by stating that it is
necessary to quell discord and faction to promote the general welfare within
the State. Federalist Papers No. 10, at 1-3 (1781). Today the principle is
universally recognized and accepted. See International Covenant on Civil and
Political Rights, art. 4, open for si2-ture, Dec. 16, 1966, G.A. Res. 2200A,
21 U.N. GAOR Supp. (No. 16 2, U.N- Doc. A/6316 (1966). See also Argument I (B).
Supra.



C. The Genocide Convention Was Inapplicable.

Treaties should not be interpreted so as to reach a result contrary to

the letter and spirit of the treaty. 4 1 By its own terms, 42 the Convention on

the Prevention and Punishment of the Crine of Genocide, (hereinafter cited as

Genocide Convention), requires an "intent" to destroy a specific "group." 4 3

During the hostilities force was utilized not against a specific group, but a

sector of the nation with the intent of preserving the State. This is evi-

denced by the notification to the United Nations that a state of civil war

existed as well as the fact that both participants were comprised of several
44

ethnic groups (R. 1). It is clear frau the practice of States, and the re-

cognition by the United Nations that self-defense is an inherent right,45 that

the Genocide Convention was not meant to deprive States of the right to sup-

press rebellion within their borders. To hold otherwise, would be detrimental

to peace and security and provisions of United Nations Conventions. 46 The

Genocide Convention would only be applicable to civil hostilities if the neces-

sary elements of an "intent" to destroy a specific "group" were present. It

is the lack of these elements which rendered the Genocide Convention inappli-

cable to the present hostilities.

4 1 supra note 6.
42reaties should be interpreted according to the ordinary meaning of

their terms. Supra note 4.

43Art. 2 of the Genocide Convention states that a necessary requirement
for genocide is that there be an "intent to destroy, in whole or in part" a
specific group. 78 U.N.T.S. 277.

4 4Supra Argument I (B).

45UNITED NATIS CHam R, art. 51.
46See International Covenant on Civil and Political Rights, supra note 39.
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III. BALISTAN' S CONDUCT DURING HOSTILITIES DID NOT VIOLATE INTEMATIONAL LAW

A. Balistan Adhered to the Hague Conventions.

As previously shown, Indepesh was not a State and did not have the

capacity to accede to the Hague Conventions. However, the Hague Conventions

were not violated on two grounds. First, by their own terms, the Hague Conven-

tions apply to a state of war. This treaty should be interpreted according to

the ordinary meaning of its tens. 47 Upon the cam ceent of hostilities

Balistan deposited an instrument with the United Nations notifying it that a

state of civil war existed (R. 3). The Hague Conventions deal with a state of

war which means that it was never meant to limit or intervene in the legal and

necessary right of a government to suppress insurrection. A treaty should not

be interpreted so as to reach a result contrary to the letter and spirit of

the treaty.
48

Second, under Hague V4 9 the neutral State must give no assistance direct

or indirect to either belligerent side. The neutral State is under a duty to

prevent within its territory such activities as the enlistment of troops for

belligerent armies and the aiding of the belligerent in preparation of hostil-

ities. 5 0 Therefore, Media's actions violated international law and not Bali-

stan's.

B. Balistan Adhered to the Geneva Conventions.

47Supra note 4.
48Supra note 6.
49Convention Respecting the Rights and Duties of Neutral Powers and Persons

in Case of War on Land (Hague, V) Oct. 18, 1907, art. 5; Prize Cases, 67 U.S.
635 (1862).

50See Alabama Claims Arbitration of 1872 where the arbitrals awarded the U.S.
a sum of $15,500,000 in gold as indenity for Great Britain's failure to prevent
the construction and fitting out of The Alabama which was used by the Confeder-
ates; Moore's Arb. 495.
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1. Indepesh Was Only Entitled to the Minjimn Standard of Protection.

As previously shown, Indepesh was not a State and therefore did not

have the capacity to accede to the Geneva Conventions. Thus the ma=m protec-

tion that could be afforded Indepesh is the minimin standard for armed conflicts

not of an international character as stated in article 3 of the Geneva Conven-

tions of 1949.

2. Indepesh Never Acceded to the Geneva Conventions Because of Their
Reservation to Article 85.

When interpreting treaties primary regard must be paid to the inten-

tion of the parties in negotiating the treaty. Hence it is important to consi-
51

der what is the primary "purpose" of the treaty. Throughout the Geneva Con-

ventions the purpose is to regulate conduct during hostilities. However, the

humanitarian principles which these treaties espouse are only granted to other

parties that adhere to the principles of the Geneva Conventions. 5 2 Consequently,

it is necessary, ignoring the question of capacity, to examine the accession of

Indepesh to the Geneva Conventions.

Indepesh made a reservation to article 85 of the Geneva Prisoners of War Con-

ventions. Article 85 provides:

Prisoners of war prosecuted under the laws of the Detaining Power for acts
committed prior to capture shall retain, even if convicted, the benefits
of the present Convention.

This Court held that:

a State which has made and maintained a reservation which has been
objected to. . . can be regarded as being a party to the Convention if

51Supra note 5.

5 2Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12,
1949, art. 2 (hereinafter cited as Geneva Prisoner of War Convention) which states
that "they shall furthermore be bound by the Convention in relation to the said
Power, if the latter accepts and applies the provisions thereof."
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the reservation is capatible with the object and purpose of the con-
vention. . .53

Balistan and Corruna through their foreign ministries in public announcements

rejected the accession by Indepesh. 5 4 The reservation made by Indepesh is clearly

incaopatible with the purpose and object of the Geneva Prisoners of War Conven-

tion. Indepesh can deny the protection afforded by the Convention by claiming

Balistani captives are war criminals. North Vietnam adopted this position in the

Vietnam War. 55 Leading authorities have concluded that North Vietnam's reserva-

tion meantT she was not a nember of the Convention at all. 5 6

3. Indepesh's Violations of Their Own Reservation and Other Articles

of the Geneva Convention Show a Clear Intent Not to Apply the Convention.

According to Indepesh's own wording of their reservation to article

85, captured Balistani prisoners were entitled to prisoner of war status until

they were both "prosecuted and convicted." Indepesh chose to use the conjunctive

rather than the disjunctive. Therefore, under her own reservation, Indepesh can-

not deny application of the Geneva Prisoner of War Convention. However, Balistani
57

prisoners were both prosecuted and convicted without such status.

53 Reservations to the Convention on Genocide (Advisory Opinion), (1951) I.C.J.
15. This decision has been incorporated into the Vienna Convention, art. 19, para.
(c).

54Foreign Ministers Speak for Their Nation, art. 6, para. 2.
5 5It was necessary for the International Cmmittee of the Red Cross (I.C.R.C.)

to remind North Vietnam that although maintaining a reservation to art. 85, having
ratified, they were bound by the Geneva Conventions and must adhere to them, 213
U.N.T.S. 383 (1955).

562 R. Falk, ed., The Vietnam War and International Law 516 (1969).

57 Indepesh's actions were a flagrant violation of international law. The
failure to grant prisoner of war status violates art. 13 of the Geneva Prisoners
of War Convention. The use of prisoners for heavy labor related to the war effort
is also expressly prohibited, Id. art. 50, para. (b); Von Leeb (High Carmand) Trial,
10 Trials of War Criminals Before the Nuremberg Military Tribunal (1948). The de-
nial of equal food rations and the executions of Balistani officers are also ex-
pressly prohibited by the Geneva Conventions, art. 26 and 13 respectively.
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Indepesh's accession to the Geneva Conventions was strictly a political move.

By acceding to the Conventions, Indepesh sought recognition as a State, since

only States can accede to treaties. This accession is similar to the accession

made by the Algerian provisional governmnnt during the Algerian Revolution, 1954-

1962. After Algeria acceded, it continued to blatantly camlit violations of
58

war. Likewise as shown, Indepesh continued to violate the Geneva Conventions

after their accession and had no intent to follow the articles of the Convention.

Because of Indepesh's failure to accept and apply the Geneva Conventions, Bali-

stan was not bound by the Conventions with respect to Indepesh.

C. Balistan Did Not Violate the Genocide Convention.

As previously shown5 9 the Genocide Convention was found to be inapplica-

ble because Balistan had the sovereign right to quell rebellion within its terri-

tory. The Genocide Convention prohibits "acts comitted with the intent to de-

stroy, in whole or in part, a national, ethnical, racial or religious group."
60

The Convention deliberately excludes political groups frau protection. Arti-

cle II(c) further provides that these acts may be ccmfitted by "deliberately in-

flicting. . . conditions of life calculated to bring about its physical destruction

in whole or in part." Therefore, even assuming Indepesh was a state, Balistan

lacked the intent necessary to violate the Genocide Convention.

When Indepesh declared her independence, Balistan occupied nost of Indepesh

and interned hundreds of Indenedians, mostly nmbers of the Progressive Party

58Greenberg, Liaw and the Conduct of the Alcferian Revolution, 11 Harv.
Int'l. Law J. 37, 64 (1970).

59See Part II(c) of this memorial.

60M. Greenspan, supra at 201.
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(R, 4). Article 5 of the Geneva Civilian Convention denies protection to civil-

ians who are engaged in activities hostile to the security of the State. Also,

article 42 of the Geneva Civilian Convention recognizes the right of an occupying

power to intern even protected civilians by providing that ",the internment or

placing in assigned residence of protected persons may be ordered only if the se-

curity of the Detaining Power makes it absolutely necessary." Indeed, article 43

of the Hague Rules of Land Warfare places the duty upon the occupying power to re-

store public order and safety.

Balistax interned members of the Progressive Party, the moving force behind

the unconstitutional Universal Franchise Act (R. 2) for the danger they posed to

Balistani security. The need to continue this internment was again justified by

the doctrine of military necessity because of the civilians who became guerillas

at night engaging in terrorism.61

Balistan did not execute any of the captive civilians. Starvation did occur

among the prisoners of war and the civilian captives, but this did not represent

any intent to destroy the Indaedians. The facts show that many civilian Balastan-

is ware starving because of the rice contract with _,dia (R. 3). Thus starvation

and lack of proper medical care was commn throughout Balistan during the war and,

therefore, this cannot represent any intent of starvation,

6 The INuremberg Military Tribunal in the Hostage Case (United States v. List),
8 War Crimes Trial Rep. 39 (1948) recognized the right to take hostages from the
civilian population as followse

If attacks upon troops and military installations occur . . .hostages may
be taken fran the population to deter similar acts. . .provided it can be
shown that the population generally is a party to the offense, either
actively or passively. Nationality. . .may under certain circumstances
afford a basis for hostage selection, . .

Also Oppenheim, supra at 443, which states that hostages may be taken and _may
suffer for the acts of others, but may not be killed.
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Of course, many States recognize the legitimacy of starvation of civilian

population when it causes or is reasonably calculated to cause capitulation. 62

Mudge branded the starvation of Biafra as genocide because it was obvious that

the starvation was no longer going to lead to surrrender. The Biafran situation

is significantly different from the present situation.

The two respective African tribes had been hostile ethnic groups for many

centuries. Thus their hostilities were based upon ethnic differences and hatred,

whereas the present hostilities were based on different political representation

in the Federal Union. 63 Indepeshis and Balistanis were friendly enough to be-

come one State and both had a cam-n religion. The language difference was

accepted by Balistanis when they refused to enforce their language requirement in

the federal elections (R. 2)64 For these reasons, the starvation of prisoners

of war, civilian internees, and the air bombardment of civilians did not repre-

sent the requisite intent to destroy a group in whole or in part necessary to vi-

olate the Genocide Convention. 6 5

Finally, the Genocide Convention provides no liability for States, but is

61udge, Starvation as a Means of Warfare, 4 Int'l. Law 228, 266 (1970).

63Likewise the present situation can be distinguished fram Hitler's Final So-
lution to the Jewish Question where the intent to destroy a group was rooted in
virulent anti-semitism. Bedau, Genocide In Vietnam? 53 B.U.L.R. 574, 602 (1973).

64Conpare Nazi practice of prohibiting native language instruction in the
schools of conquered territories. Id. at E92.

65Similarly many comaentators have stated that the killing of civilians in
Vietnam by the United States does not represent genocide, because the requisite
intent is lacking. For this reason, these ccrmentators believe the U.S. should
ratify the convention, because the North Vietnamese would have no grounds to con-
vict U.S. pilots of genocide. Goldberg & Gardner, Time to Act on the Genocide
Convention, 58 A.B.A.J. 141, 144 (1972).
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rather aimed solely at the criminal punishment of the individuals responsible, 6 6

Only individuals can form the necessary criminal intent to destroy a group, 6 7

Therefore, no reparations should be granted to Indepesh for genocide.

D. Balistan 's Conduct Exceeded the Miniix Standard of the Geneva Conventions,

1. The Aerial Bobardment of Indepesh Was Not in Violation of the Minimin
Standards.

The minium standards can at most only be said to ban the indiscrim-

inate bombing of civilians solely to break the morale of the enemy. 6 8 Beyond the

restriction, little law exists for the regulation of aerial bambardment 6 9 and

even though this law is 'not applicable, Balistan' s conduct was in ccmpliance. Ar-

ticle 25 of the Hague .Rules of Land Warfare, 1907, provides that the "attack or

bombardnent, by whatever means, of towns, villages, dwellings, or buildings which

are undefended is prohibited." This article was not meant to prohibit the bombard-

ment of towms behind enemy lines70 or to restrict the bcmbing of military objec-

tives within an undefended town.71 The dikes, harbors, railroad yards, trucking

centers7 2 and training camps 7 3 are all considered through state practice to be

6 6Article IV, Genocide Convention.
67See Attorney-General of Israel v. Eiclnann, 36 Int'l. L. Rep. 277 (1968);

Bedau, supra note 63.

68j. Stone, Legal Controls of International Conflict 629-631 (1954); Starke, 513.

6914. Greenspan, The 1bdern Law of Land Warfare 351 (1959).
70Id. at 332.

7 larnahan, The Law of Air Bambardment in its Historical Context, 17 A.F.L.
Rev. 39 (Sumier, 1975).

72Desaussure, The Laws of Air Warfare: Are There Any. 5 Int'l. Law 527, 543
(1971) wherein the author states North Vietnam's charge of war crimes for bombing
of dikes and dams "is a substantial departure from the practice of World War II."

73 Israel carried out air strikes against two major camps near Damascus in Syria
causing heavy casualties. Falk, The Beirut Raid and the International Law of Re-
taliation. 63 70. J. Int'l. L 415 (1969).
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proper military targets. Moreover, many of the dikes and cities were defended by

anti-aircraft emplacements and air defense equipment was placed along the highways

leading to the towns (R. 9). A place which is defended by anti-aircraft emplace-

ments is no longer protected fram air bcmbardment as an undefended area under ar-

ticle 25. Thus the bombardment of these areas was permissible as either a de-

fended place or a legitimate military objective.

The other major authority, though never adopted and purely persuasive, are the

Hague Rules of ir Warfare, 1923, in which article 24 provideswhat maybe bcmbarded.

Aerial bombardment is legitimate only when directed at a military objective,

that is to say, an object of which the destruction or injury wuld constitute a

distinct military advantage to the belligerent.

In the immediate neighborhood of the operations of land forces, the bmibard-

ment of cities, towns, villages, dwellings, or buildings is legitimate provided

that there exists a reasonable presumption that the military concentration is suf-

ficiently important to justify such bxmbardment, having regard to the danger thus

caused to civilian population.

The foregoing rules basically adopt the principle of proportionality; that is,

was the suffering inflicted on civilians and noncombatants justified by the mili-

tary advantage to be gained. 7 5 As to the military objectives and defended areas,

there is no question that the doctrine of proportionality was satisfied, but as to

the civilian areas and hospitals which were bombed, Indepesh and the realities of

modern air warfare must take the responsibility.

The distinction bet-ween combatants and noncombatants in modern warfare has

7 4G. Scharzenberger & E. Brown, A Manual of International Law 170 (6th ed.1976).

751d. Schwarzenberger states the significance of these proposed but unadopted
rules Tsthat they show the unwillingness of States to limit their freedam in air
warfare.
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became blurred because of the increasing number of combatants, the increasing

number of noncabatants engaged in related military work, and the difficulty of

determining military objectives fram high altitudes. 7 6 Added to this problen was

the fact that Indepesh scattered its military objectives and anti-aircraft emplace-

ments throughout the town of Indelabad (R, 9). These anti-aircraft emplacements

forced Balistani pilots to fly at higher altitudes, to drop their bmibs in a hurry

and take evasive action, and to fly their missions on cloudy and foggy days. 7 7

Because of the military necessity of saving the lives of Balistani air pilots, same

bombs were dropped indiscriminately.

Because of air defenses and the scattering of military objectives, Balistan

was forced, as were the Allies in World War II and the United States in Vietnam, 7 8

to use target area banbing carried out by anti-personnel and fragmentation bambs 7 9

Only by carpet bambing a given area could Balistan be sure of reaching the mili-
80

tary objectives scattered throughout Indelebad. The presence of civilians as a

shield to military objectives is prohibited and does not render the areas immne 8 1

Hence Indepesh must be held responsible for the bombing of a hospital. Although

7 6Carnahan, supra at 40.

7Nurick, Distinction Between Cabatant and Non-CcObatant, 39 Am. J. Int'l. Law
680. 692 (1945).

78j. Stone, supra at 610; Carnahan, cupra at 60.

79Krepon, Weapon Potentially Inhumane: The Case of Cluster Bombs, 52 Foreign
Aff. 595 (1974). The United States considered these bambs as legal and conven-
tional weapons needed to protect U.S. pilots, and an effective and econcmicalmeans
to destroy anti-aircraft defenses.

80 Geneva Convention Relative to the Protection of Civilian Persons in Time of
War, Aug. 12, 1949, art. 28 (hereinafter cited as Geneva Civilian Convention) which
prohibits the use of civilians to render certain areas immune frammilitaryoperatio.is.

81Greenspan, supra 336; 2 Oppenheim, supra J 214, at 525.
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hospitals are clearly protected under the Geneva Conventions and also protected

under the minimun standards which require that care be given to the sick and

wounded. article 18 of the Geneva Civilians Convention recamn nd that hospitals

be situated as far as possible fram military objectives. 82 Considerable saving

of civilian life was brought about in the Sino-Japanese conflict, 1937-1938, by

the establishing of civilian sanctuaries in Shanghai, Hankow and other Chinese

cities.83 Similarly the United States' claim of few civilian casualties in bmab>-

ing North Vietnam was due more to an effective civil defense system and the evacu-

ation of urban centers, than to United States' efforts.
84

. The facts show that Indepesh made no effort to separate or evacuate their ci-

vilians. Rather Indepesh was willing to sustain high civilian losses in order to

gain world sympathy for their cause. With all the civilian bombing in Wrld War

II, no one was charged with a war crime for such bmbardment. Therefore, under

these facts, it can hardly be said that Balistan has violated the minimm standard

in the conduct of its air bombardment.

2. Other Conduct by Balistan Also Exceeded the Mini=m Standards.

The conduct of Balistani guerrillas was not in violation of the mini-

mum standard. Balistani guerrillas did not enter the conflict until after the use

of guerrillas by Ir~depesh (R. 8); carried their weapons more openly (R. 8); and

took prisoners "more often than not" while Indepeshi guerrillas rarely took pri-

soners (R. 8). Indepeshi guerrillas also made use of garroting weapons. bayonets,

82Artcle 14 to the Geneva Civilian Convention allaqs for the Parties to es-

tablish hospital zones to protect civilians and the wounded and sick. The zones
should be undefended, removed from military objectives, and clearly marked. Annex
I, Draft Agreement Relating to Hospitals and Safety Zones and Localities.

83 hese civilian sanctuaries sheltered a quarter of a million persons and con-

tained no Chinese working in military related areas.

342 R. Falk, supra 552.
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knives and the like (R. 8) which can be construed as violating article 23(e) of

the Hague Rules of Land Warfare, 1907, which prohibits the use of arms calculated

to cause unnecessary suffering,

Civilians could not be distinguished from the Indepeshi guerrillas iho would

return to work during the day. 85 Therefore, Balistani forces would be uncertain
86

wether they are confronting a true civilian or a clandestine guerrilla, Be-

cause of this nature of guerrilla warfare; the Balistani burning of villages be-

lieved to shelter Indepeshi guerrillas (R. 7) can be justified by the doctrine of

military necessity. 8 7 To do otherwise would result in heavy loss of life among

Balistani troops. 8 8 The burning of the villages did not violate the minimum

standard, which protect only true civilians or persons who have laid dovm their

arms.

The denial of the I.C.R.C. does not violate the minimum standards which only

provide that the I.C.R.C. may offer its services. Balistan was not bound to al-

lm the I.C.R.C. access to Indepeshi captives, especially in light of Indepeshi

refusal to give access to Balistani captives. In judging Balistan's conduct in

851elly, Legal Aspects of Military Operations in Counterinsurgency; 427-100-21
Iil. L. Rev. 95 (1963), which points out that the purpose of the guerrilla is to
totally identify with the civilian population and to use the civilian population
to strike the regular ant_. An example cited is the use of Vietnam civilians to
furnish supplies to fighting men.

86This same confusion arose in Vietnam because both the Vietcong and the Viet-
namese peasant wore black pajamas. 2 R. Falk, spra note 73 at 542.

87The doctrine of military justifies resort to all measures which are indis-
pensable to bring about the complete submission of the enemy; as soon as possible,
by means of regulated violence which are not forbidden by the laws and customs of
war. Nurick, ora note 77 at 680.

88The burning down of villages and scorched earth campaigns by the United States
and South Vietnam have been justified by the military necessity of driving civil-
ians out of contested areas or be labeled enemi sympathizers and to prevent guer-
rilla snipers from endangering U.S. troops. 2 R. Falk, zsupra note 73 at 494.
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this regard, the political necessities at the time must be considered. Balistan

could not openly apply the Geneva Conventions by giving the I.C.R.C. access to

inter ent camps or granting Indepeshis P.O.W. status. To take this action would

have implied that Indepesh was a State and defeat the whole purpose of Balistan's

89use of armed force. Therefore, Balistan could not easily grant the full pro-

tection of the Geneva Conventions,

3. Guerrillas Are Not Entitled to Prisoner of War Status-, and the Other
Captives Were Properly Treated.

As previously shown, Indepesh had not acceded to the Geneva or Hague

Conventions. Balistan was bound by article 3 of the Geneva Conventions to adhere

to the rinimum standard of conduct. Thus, Balistan need only treat her captives

humanely which was done. Even if Indepesh had acceded to the Conventions, these

partisans would still not have been entitled to protection as prisoners of war.

They lacked attributes necessary for P.O.W. status. 9 0

The minimmtr standard requires that guerrillas rmst lay d .m their arms before

they are entitled to protection. Thus any killing of guerrillas who resisted

capture does not violate article 3 (R. 7). Indeed, article 42 permits the use of

weapons against escaping P.O.W. 's. Second, the minimum standards require that

before executing Indepeshi guerrillas there must be a :previous judgment pronounced

89During the Algerian Revolution, the French refused to grant P.O.W. status

to Algerian guerrillas who were tried and executed similar to the Balistani pro-
cedures. In fact, France refused to even recognize a state of war, and did not
even try the Algerian captives under wartime provisions. Greenberg, supra note
52.

9 0Article 4, Geneva Prisoner of War Convention requires that combatants war
a distinctive sign and adhere to international law.
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by a regularly constituted court, 91 At all times, Indepeshi partisans were

granted a summary trial (R. 5, 6). Operating under martial law in an emergency,

the established courts of Balistan were not equipped to deal with rebel trials

carried out in occupied Indepesh. 9 2 Under these circumstances, a suTmary trial

vnuld meet the requirements of article 3,

Third, the conditions of prison camps exceeds the minimm standard. Guerril-

las, civilian internees, and Balistanis all died because there was a food short-

age throughout Balistan. Prisoners having P.O.W. status are entitled only to con-

ditions as favorable as those of the forces of the detaining power. 93 Consider-

ing Balistan's avn poor condition, the treatment of Indepeshi guerrillas exceeded

the miniurm standard.

Fourth. Balistan met the other minimum standards, No hostages were takenj nor

murder, mutilation, torture or outrages against personal dignity perpetrated. The

reprisals taken against Indepeshi prisoners in reducing food rations conforms with

the minimum standard in that they were proportional and in response to the illegal

reduction of rations taken against Balistani prisoners. 9 4

Finally, other members of the Indepesh regular anmy were accorded more human-

itarian treatment than the guerrillas (R. 5). In addition, the Median troops

seconded to Indepesh were accorded full P.O.W. status (R. 6). Mercenaries were

9lSee Ex parte Qurin, 317 U.S. 1, 31 (1940) and kbhammed Ali v, Public Prose-
cutor,-(969) 1 A.C. 430 which hold unlaiful cambatants are not liable to capture
and detention, and to trial and punishment by military tribunals for their offenses.

9 2Bond, A2plication of the Law of War to Internal Conflicts, 3 Ga. J. Int'l. &

Ccap.L. 345, 372 (1973).

93Article 25, 51, Geneva Prisoner of War Convention.
9 4Naulilaa Incident Arbitration, (Portuguese-German Arbitral Tribunal) ,1928,

2 R.I.A.A. 1011.
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treated according to international law9 5

TV. UPON THE TMM'iM(X4 OF HOSTIIZTIES THE PNPiWION OF PRISONERS BEME MAN-
DATORY.

Article 198 of the Geneva Prisoners of War Convention states: "Prisoners of

war shall be. .. repatriated without delay after the cessation of active hostili-

ties." Indepesh has failed to adhere to this article. Active hostilities have
96

ceased. Article 118 does away with the requirement of a peace treaty. Balistan

has recognized Indepesh as a State and agreed to pay reparations should this Court

so find. After the end of a state of war, a state of normalcy must return. 97 Wars

are terminated by a ceasefire agreement. 9 8

V. BALISTMN IS ErI'TLED TO RELIEF

In international law, the breach of a treaty9 9 or custamary engagement I 0 0 in-

volves a duty to make adequate separations I 01 In the case of a treaty obligation,

9 5 uothing in the Geneva Conventions confers PO,W. status on mercenaries. Ar-
ticle 4 reserves P.O.W. status to persons who are members of the armed forces of a
party to the conflict. Therefore, mercenaries could be tried and executed as cam-
mon criminals or as war criminals. 2 Oppenheim, supra note 32, § 552 at 567.

96The Geneva Prisoner of War Convention sought to end the experience of World
War II where prisoners were held for years after the hostilities. J. Stone, supra
note 68 at 662.

97Contracts which are suspended during a state of war became enforceable at the
end of a state of war. Arab Bank. Ltd. v. Barclays Bank (Dcminion, Colonial, and Over-
seas), (1953) 2 QoB. 527. and (1954) A.C. 495, and Bevan v. Bevan (1955) 2 Q.B. 227.

981any wars have neded without a peace treaty. A few examples are: Sweden and
Poland (1716), France and Mexico (1867) and the Korean Conflict of the 1950's. In
fact, a general armistice preceded the Treaty of Versailles in 1919, and was deemed
to have ended the status of war. iuffy-Arnell v. The King, 1 K.B. 599. 612-613.

9 9Charzow Factory (Jurisdiction) Case, (1926) P.C.I.J., Ser. A, No. 9, 21.
affirmed in Charzow7 Factory (Merits) Case, (1928) P.C.I.J, Ser. A, No. 17. 27-29.
The -refusal-to fulfill a treaty obligation involves international responsibility."
Advisory Opinion on the Interpretation of the Peace Treaties with Bulgaria, Hungary
Fnd P lania. (Second Phase). (1950) I.C.J. 221, 228.

1 00Corfu Channel Case, (1949) ICJ, 41 23-26,

1 0 khorzo.- Factory Case, (1928) P.C.I.J. Ser. A, No. 17.
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this need not be stated in the treaty itself, 102

The degree of recovery is the actual loss suffered irrespective of the de-

gree of blame. I 03 Indepesh has suffered no such actual loss. However, Indepesh

must repatriate prisoners of war. This Court decided in the 'Certain German Inter-

ests in Polish Upper Silesian Case1 04 and affirmed in the Chorzow Factory (Inter-

pretation) Case1 0 5 that it has authority to give a declaratory judgment.

Also, an international tribunal can require specific performance of its de-

cision. 10 6 Indeed, specific performance is "the normal method of giving effect to

a declaratory judgment.'t I 07

Indepesh is in flagrant violation of international law in her refusal to re-

patriate prisoners of war. Only specific perfomance of repatriation, rather than

mnetary campensation, can prevent further injury to Balistan.

CONCLUSION

It is respectfully requested that this honorable Court:

1. Deny Indepesh reparations for the treatent of Indepesh ccmbatants.

2. Declare Indepesh's refusal to repatriate Balistani prisoners of war is an un-

justifiable violation of international law.

3. Order the imnediate repatriation of all prisoners of war.

4. Grant Balistan such further and other relief as this honorable Court may deae just.

All of which is respectfully submLitted.

333 R

Agents for the Federal Union of Balistan

1 0 2 Chorzo Factory (Jurisdiction) Case, (1926) P.C.I.J., Ser. A, No. 9.
103Chorzow Factory (Indennity)'Case, (1928) P.C.I.J., Ser. A., No. 17, at 46-48;

Starke supra note 7 at 319.
104(1926) P.C.I.J., Ser. A., No. 7 at 19.

105(1926) P.C.I.J., Ser. A., No. 13 at 20-21.

106See Free Zone Cases, (1932) P.C.I.J. Ser. A/B, No. 46 at 172.

107C. Jenks, The Prospects of International Adjudication 419 (1964).
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