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JURISDICTION

The Republic of Indepesh and the Federal Union of Balistan
have, by stipulation between the parties, submitted this dispute
to the International Court of Justice bursuant to Article 36 of
the Statute of the International Court of Justice, and in accord-
ance with the applicable international rules of law as set forth

in Article 38 of the Statute.
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II.

III.

QUESTIONS PRESENTED

WHETHER THE FEDERAIL UNION OF BALISTAN ENFORCED NORMS

OF INTERNATIONAL LAW RELEVANT TO AN INTERNAL DISPUTE BY
DISCHARGING ITS DUTIES PURSUANT TO THE CONSTITUTION OF
THE FEDERAL UNION.

WHETHER THE TREATMENT BY BALISTAN OF THE INDEPESHI COM-
BATANTS IN ACCORDANCE WITH INTERNATIONAL PRINCIPLES WAS
JUSTIFIED IN THE CONTEXT OF AN INTERNAIL ARMED CONFLICT.

WHETHER UPON THE CESSATION OF ACTIVE HOSTILITIES INDEPESH
IS OBLIGATED TO EFFECT THE IMMEDIATE REPATRIATION OF ALL
BALISTANI COMBATANTS.
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SUMMARY OF ARGUMENT

In an effort to uphold the integrity of both the Federal
Union and the rights and requirements emanating from the federal
Constitution, Balistan has consistentiy endeavored to enforce the
treaty obligations between itself and Indepesh. By its travesty
of the terms of the agreement between the parties, Indepesh
threatened the internal stability of the Federal Union. Bali-
stan's good faith attempts to restore harmony to the Union, by
invoking the principles of international law governing internal
conflicts, were thereby justified. In any case, Indepesh, through
its failure to effectively establish its sovereignty through either
self-determination or international recognition remained subordi-
nate to federal law throughout the period of conflict.

Pursuant to operative international law, Balistan's posture
with regard to Indepeshi combatants was acceptable in the context
of an internal uprising. Balistan recognized a duty to apply funda-
mental humanitarian protections required under the 1949 /Geneva Con-
ventions, the International Covenant on Civil and Political Rights,
and principles of customary international law. Violations by In-
depesh of the selfsame rules and customs of war exonerate Balistan
from any liability on equitable grounds.

Indepesh is affirmatively obligated to effect the immediate
repatriation of all Balistani combatants in conformity with the
Geneva Conventions. The Balistani combatants, none of whom are

subject to prosecution for infraction of the principles of the

—v—



Nuremberg Charter, may neither be held nor tried under local
Indepeshi jurisdiction for war crimes. Balistan concludes that
by the terms of its reservation to Article 85 of the Geneva
Prisoner of War Convention, Indepesh is not precluded from ex-
tending the protections of that Convention and fulfilling its
duty under international law to repatriate all Balistani com-

batants.
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ARGUMENT

I. BALISTAN ACTED PROPERLY BY ENFORCING THE RULES OF
INTERNATIONAL LAW APPLICABLE TO AN INTERNAI. CONFLICT.

A. PURSUANT TO THE TREATY BETWEEN THE PARTIES, INDEPESH
WAS SUBORDINATED TO THE FEDERAL UNION AND WAS RE-
QUIRED TO COMPLY WITH THE FEDERAL CONSTITUTION.

Balistan unequivocally accepted Indepesh as a member of the
Federal Union upon amendment of the Constitution of the Federal
Union of Balistan in accordance with the Articles of Association.

It is ‘indisputable that this constitutional instrument was in effect
a treaty between Balistan and Indepesh, as it clearly embodied an
agreement between sovereigns creating a binding relationship under
international 1aw.1

The terms of this treaty were the provisions of the Constitu-
tion as it incorporated the Articles of Association.2 Failure
to achieve passage of the language provision contained in the Arti-
cles did not void the treaty; although a partial acceptance thereof
may be characterized as a rejection of the treaty and a counter-
offer, Indepesh's subsequent acquiescence over approximately twenty-
three years was a tacit acceptance of the new offer.3

Pursuant to the terms of the integrated instrument, the Federal
Union retained full sovereignty, and Indepesh placed itself in a
subordinate position to the Union; thus Indepesh's international
personality was subsumed by Balistan.4 The territorial components
of the Federal Union were comprised of Upper Balistan, Lower Bali-

stan, East Balistan, West Balistan, and Indepesh. As a fully com-

petent sovereign, the Union was, therefore, entitled to exercise



complete and exclusive control over all individuals and constituent
states within its borders.5

B. SUBSEQUENT ACTIONS BY BALISTAN CONSTITUTED A VALID

ENFORCEMENT OF THE RIGHTS AND OBLIGATIONS OF THE
PARTIES TO THE TREATY.

A fundamental provision of the treaty gave Indepesh equal statius
with the other federal states in return for Indepeshi adherence to
the federal Constitution. It has been established that Indepesh
passed the Universal Enfranchisement Act in 1973 in oxrder to increase
. its representation in the federal parliament, which representation
was proportionally based on voter registration.6 Indepesh's illegal
action in passing the Act, as well as its subsequent attempt at en-
forcement despite a Supreme Court decision holding it unconstitutional,
represented a flagrant breach of the treaty and of Indepesh's duty
under international law to perform its treaty obligations in good
faith.’

Subsequent to Indepesh's material breach, Balistan did not ter-
minate the treaty as it was entitled to under international 1aw.8
As a general rule, when one party to a treaty breaches its terms,
the aggrieved party is entitled to take the necessary steps to
enforce it.9 The Union's actions over the following years, such
as enforcing valid voting qualifications, suspending the Indepeshi
constitution, and installing a military governor, were good faith
attempts to uphold the validity of a treaty into which Indepesh
entered freely. In céntradistinction Indepesh is now, in effect,

seeking court approval of its blatant and unjustified breach of

its treaty obligations.



C. INDEPESH DID NOT PROPERLY OR EFFECTIVELY EXERCISE ITS
RIGHTS UNDER THE PRINCIPLE OF SELF~-DETERMINATION TO
ACHIEVE SOVEREIGNTY.
The Federal Union of Balistan, as a United Nations member, re-
cognizes the principle of self-determination, that is, the right of
a cohesive ethnic group to determine its own political status and

10 Indepesh fully and freely

to enjoy "full democratic rights."
exercised this right by joining the Union upon ratification of the
Articles of Association by popular referendum in Indepesh. Because
they shared a common ethnic background, their territory was contigu-
ous, and they were mutually and economically dependent, the union
was advantageous to both parties. Moreover, by the terms of the
treaty, which the Union has consistently upheld, Indepesh was
guaranteed équal pafticipation in government. Notwithstanding the
fact that one act of choice on the part of the group normally ful-
fills the principle of self-determination permanently,ll to allow
groups to vacillate repeatedly without substantial grounds would
lead to instability and threaten world peace.12

The principle of self-determination is not a right accruing

13

to any group at any time. State practice has limited the exercise

of the principle to the colonial context. For example, the Organisa-
tion of African Unity subordinates the principle of self-determination
to that of territorial integrity.14 As former Secretary-General

U Thant stated, with reference to United Nations practice:

Self-determination of peoples does not imply self-
determination of a section of a population of a particular
Member State. . . .When a State applies to be a Member of
the United Nations, and when the United Nations accepts that
Member, then the implication is that the rest of the member-
ship of the United Nations recognizes the territorial integri-
ty, in§§pendence and sovereignty of this particular Member
State.



Indepesh has alleged insubstantial grounds to support the
exercise of the principle and to support its breach of the treaty.
However, even if it is demonstrated that self-determination applies
extrinsically to the colonial context, Balistan respectfully sub-
mits that there has been no deprivation of fundamental human rights
which would give Indepesh an opportunity to exercise the principle.16
There are no principles ofhﬁmanitarianlaw which would have precluded
Balistan's course of action. As a signatory of the International
Covenant on Civil and Political Rights [hereinafter referred to as
' Ccivil Rights Covenant]l7, Balistan recognizes the right of every
citizen "to take part in the conduct of public affairs" without un-
reasonable restrictions. However, thalt same Covenant specifically
recognhizes the authority to take measures in derogation of this right
in times of public emergency. This was a public, albeit internal,
emergency, and the United Nations was notified accordingly.

When Indepesh joined the Union, women were not permitted to
vote. By enfranchising women in violation of the federal Constitu-
tion, Indepesh illegally attempted to gain a greater proportional
representation than the other federal states, an act equally in vio-
lation of the treaty. While it is true that both men and women were
arrested for election fraud, only women were interned in re-education
camps, reflecting the different charges brought against them. Women were
arrested for violation of the constitutional prohibition against
their voting, while men were arrested for failing to meet the
literacy requirements.

Furthermore, -every state has a legitimate recourse to adminis-

trative detention in times of national emergency. The internment



of Indemedians, for example, has many precedents in the practice of
states, including Canadian action in Quebec in 1971 against French
Canadian terrorists, and British action in Northern Ireland against
Irish dissidents in the same year.18 Since no action was taken
against the substantial number of Indemedians living in Balistan,
and since no intent, therefore, to destroy the group is present or
may be inferred, the internment represented neither a crime against
humanity nor genocide [see Appendix A].

It is critical to note that Indepesh retained control of its
political process and democratic rights. Indepesh was adequately
represented in the federal Parliament, by both Indemedian and Bali-

stani Indepeshis, on an equal footing with the other federal states.19

Only unqualified voters were turned away from the polls in 197420;
thus, the ratio of representatives to qualified voters was the same
throughout the Union.

There was a substantial minority of Indemedians throughout the
four Balistani states who were also required to vote in Balistani.
Indepesh was cognizaﬁt of the fact that literacy tests in Indemedian
were not sanctioned by the federal Constitution, although they were
tolerated for a time. Indepesh was also aware ab initio that Inde-
median had never been adopted as the official language of the Union.
Therefore, Indepesh's silent acquiescence to these circumstances
over twenty-three years precludes it from invoking the valid enforce-
ment of the constitutional language provisions as a breach of the
treaty by Balistan.21

If Indepesh wished to comply with its obligations but was con-

cerned with federal requirements, it could have attempted to work



within the legal framework of the Union, since the principle of
self-determination is satisfied by any method which accords funda-
mental rights and adequate political conérol to the group in question.22
Furthermore, working within the federal system would have preserved
the territorial integrity of the Union. Regrettably, Indepesh chose
to abrogate its obligations unilaterally and extralegally.

However, assuming arguendo that Indepesh did have the right
to exercise self-determination in this situation, the plebiscite
held by Indepesh was an inconclusive expression of the will and aspira-
tions of its people. Because no véting lists were found, thére is no
indication of who voted in the plebiscite or how often. In addition,
women in internment camps did not vote. Although women may not be
competent to vote in federal and state elections, they do comprise
a significant part of the entity attempting to assert its rights,
as a group, to self-determination. There were, therefore, serious
irregularities in the conduct of the plebiscite.

The basis of self-determination is that it represents the will
of a unified group. Only fifty-two percent of those voting approved
of secession; and though the Indepeshis may share a common historical
and ethnic backgrouhd, a fifty-two percent vote neither manifests a’
common goal, nor establishes a preemptory mandate. It is clear that
in so crucial a decision, the remaining forty-eight percent, as well
as those who did not vote in Indepesh have been denied an equal right
to be heard on the question of self-determination.

D. RECOGNITION OF INDEPESH BY MEDIA AND SINESTRA WAS PREMATURE

AND INADEQUATE TO ESTABLISH INDEPESHI SOVEREIGNTY.

Not only was the Indepeshi exercise of the principle of self-



determination inadequate to establish Indepesh as an independent

state, but recognition by Media and Sinestra was similarly deficient.
One :0f the essential characteristics of statehood is that a

state must be "capable of entering into relations with other enti-

n23 The best evidence of this

ties with international personality.
capability is demonstrated by the willingness of other states to ex-
tend recognition. Indepesh was recognized by only two states, was
clearly not recognized by two others, Balistan and Corruna, and the
remainder of the international community did not express an opinion.
Manifestly, the overwhelming majority of the community of nations
did not believe Indepesh to have the capacity to enter into inter-
national relations. The actions of two states can hardly be deci-
sive.24As Professor Oppenheim states:

A dispute arising out of a rebellion ... may become one of

international character when ... recognition, in accordance

with the requirements of International Law, has been granted

to the rebellious province by a number of States of suffi-
cient importance.25

No definitive standards have been established, but recognition
is generally considered to be premature when the entity in question
is not yet emergent.26 Since Indepesh did not fulfill the essential
criteria of statehood, the recognition by Media and Sinestra was A
premature and, therefore, cannot be considered the basis for creating

217 Moreover, that recognition con-

a new international personality.
stituted an international tort as to Balistan as an unwarranted in-

terference with the Union's sovereignty over its domestic territory.



II. INDEPESH IS NOT ENTITLED TO A DECLARATION THAT THE BALISTANI
TREATMENT OF INDEPESHI COMBATANTS WAS IN VIOLATION OF INTER-
NATIONAL LAW.

A. INDEPESHI COMBATANTS RECEIVED JUST TREATMENT IN ACCORDANCE
WITH THE RULES OF INTERNATIONAL LAW REGARDING INTERNAL
ARMED CONFLICTS.

The Union was justified in using force against Indepesh since
it is the right of a sovereign to qguash a civil disturbance or re-
bellion within its territory. "I[Tlhe prohibition of resort to force
.... does not apply to force used by the State ... for.the suppres-
sion of a revolt which has broken out within its territory."28

Traditionally, no protection is accorded under international
law to those who fight in an internal uprising.29 However, because
of an increasing concern for basic humanitarian-principles, the High
Contracting Parties to the Geneva Convention for the Amelioration of
the Condition of the Wounded and Sick in Armed Forces in the Field,30
the Geneva Convention for the Amelioration of the Condition of Wounded,

31

Sick and Shipwrecked Members of Armed Forces at Sea, the Geneva

Convention Relative to the Treatment of Prisoners of War [hereinafter
referred to as the POW Convention],32 and the Geneva Convention Rela-
tive to the Protection of Civilian Persons in Time of War [hereinafter

33

referred to as the Civilian Convention] [hereinafter collectively re-

ferred to as the Geneva Conventions] realized that certain minimum
standards should be applied. Once a civil conflict has reached the
level that has all the characteristics of, and produces suffering

similar to, a state. of war, the provisions of Article 3 (common to
all four Geneva Conventions).obtain.34

However, not every exercise of legitimate police power rises

to that level. Certain fundamental criteria must be met in order



to establish an Article 3-type armed conflict. It is generally con-
sidered that Article 3 applies where the party in revolt has an
organized military force, control over a determined territory, a re-
sponsible authority, and the means to respect the Geneva Conventions,
and the legal govermment is required to resort to an organized mili-
tary response.35 These criteria were not satisfied by Indepesh
until Balistan was compelled to resort to military force in order

to uphold the integrity of the ﬁnion.36 At this point, Balistan re-
cognized a duty to apply the protections of Article 3.

Article 3 provides basic humanitarian considerations to per-
sons taking no active part in the hostilities, and to members of the
armed forces placed hors de combat. Members of the Indepeshi armed
forces captured by Balistan were treated properly under this Arti-
cle. However, a legitimate government has the power to treat those
who rebel against its authority as criminals.37 Accordingly, regu-
lars and militia were detained while attempts were made to reintegrate
them into the Union's socio-political structure. This course of con-
duct is permissible under Article 3, and is further sanctioned under
Article 10 of the Civil Rights Covenant as a legitimate penal objective.

Indepeshi officers formerly loyal to Balistan, however, were

prosecuted for the crime of treason, which is an offense committed

38 Those citi-~-

against a state to whom a duty of allegiance is owed.
zens who participate in a revolutionary movement against the established
government may be prosecuted as traitors.39 Under Article 6 of the
Civil Rights Covenant, the death penalty may be imposed for serious
crimes; customary international law recognizes treason as belonging

to this category of offenses. 40



Indepesh recruited mercenaries in various countries, in vio-
lation of the Hague Convention Respecting the Rights and Duties of

41 The status of

Neutral Powers and Persons in Case of War on Land.
mercenary is a question of intent as to whether the individual was
motivated by personal or financial considerations; that intent may
be inferred from ove?t acts.42 Of significance is the Indepeshi
recruitment of non-nationals at salaries substantially in excess
of those paid lawful combatants.43

These contract combatants were properly treated by Balistan
under Article 3. While mercenary status is not per se criminal,
actions by mercenaries may subject them to punishment for capital
crimes under the laws of the detaining power. A precedent for hold-
ing trials for mercenaries, and for the imposition_of death penalties
for serious offenses, was established by trials in the Sudan in 1971

and in Angola in 1976.%%

Following these precedents and scrupulously
adhering to the requirements of Article 3, Balistan tried the mer-
cenaries for capital offenses. BAmong those subsequently convicted,
some were sentenced to death, while others served prison terms under
the same relative conditions as Union criminals.45 To have allowed
the mercenaries any special considerations as convicted prisoners
would have violated the equal protection guarantees of Article 26
of the Civil Rights Covenant.

The Indepeshi partisans were rightfully treated as common
criminals as well. They are not entitled to any protections under
common Article 3, since they are neither non-participants in the

hostilities nor members of the armed forces. However, they were

suitably treated under international humanitarian law.

-10-



Balistan was entitled to treat them as criminals under munici-
pal law, and intern them as necessary under Article 9 of the Civil
Rights Covenant. Those involved in the Halam Ambush were correctly
prosecuted for the grave offenses of railroad sabotage, murder of
soldiers and civilians, and treason. In such a public emergency,
where the government is fighting for its existence, immediate and
severe punishment is necessary.46 In these circumstances, Article
4 of the Civil Rights Covenant permits derogations from the full
trial guarantees contained in Article 9. It was regrettable, but
unavoidable, that other partisans died while resisting arrest.

B. BALISTAN'S CONDUCT WAS NEVERTHELESS JUSTIFIED, EVEN

IF THE FULL PROVISIONS OF THE GENEVA CONVENTIONS APPLIED.

Although Balistan did not grant captured members of the Inde-

peshi armed forces prisoner-of-war [hereinafter referred to as POW]

47 Balistan

status, they were given commensurate considerations.
confined prisoners in camps similar to POW camps, but feared that

an official decree of POW status would weaken the legitimate govern-
ment and confer a degree of legality on the rebels. Customarily,
many states object to designating, as distinguished from treating,
captured nationals as POW's.%48 Moreover, consistent with accepted
international practice and principles, Balistan acted in good faith,
since it is not necessary to grant POW status to citizens of the
detaining power. At that time, it was reasonable for Balistan to
believe that Indepesh was still a constituent part of the Federal
Union.

It is self-evident that sedentary prisoners require far less

sustenance than active fighting men. Therefore, the fact that food

-11~-



rations were cut in the internment camps did not constitute a viola-
tion. At this stage of the conflict, when there was widespread starva-
tion in Balistan,49 it would have been both unrealistic and unreason-
able to require Balistan to feed its prisoners better than its citi-
zens.

Balistan acted suitably . towards the mercenaries as well.. The United
Nations takes the position that mercenaries are not entitled to

50

treatment as either POW's or lawful combatants. Indeed, the laws

of war discourage the use of mercenaries by forbiddihg their recruit-
ment in neutral .tates and by calling upon states to punish offenders.51
The only apparent protection given to mercenaries under international
law lies within the ambit of the Civilian Convention, Article 4, by
virtue of their presence "in the hands of a Party to a conflict or
Occupying Power of which they are not nationals." The protection,
however, only extends when the country of nationality does not have
diplomatic relations with the detaining power. Since the mercenaries'

32 they therefore are not pro-

states do have consulates in Balistan,
tected persons within the scope of the Civilian Convention.

In addition, Indepeshi partisans were treated appropriately
under the full Geneva Conventions. fhey were not entitled to pro-
tection under the POW Convention, because of their non-compliance
with Article 4(A)(2).53 At most, therefore, they were entitled to
protection under the Civilian Convention. Since Article 64 of
that Convention authorizes an occupying power to try and convict

protected persons for violations of its penal law, Balistan did not

deviate from its obligations under the Civilian Convention.

-12~



C. INDEPESH SHOULD NOT BE GRANTED THE DECLARATION
IT SEEKS ON EQUITABLE GROUNDS.

As a sovereign and a signatory of the Geneva Conventions, In-
depesh is claiming that international law binds the parties, and
that it is entitled to a declaration that Balistan acted in contra-
vention of international norms. Yet Indepesh itseif violated many
of the rules and customs of war, and sundry provisions of the
Geneva Conventions.54 It should, therefore, be denied the declara-
tion requested on equitable grounds.

Principles of equity as part of the "general principleé of law
recognized by civilized nations" are distinguishable from the Court's

55

power "to decide a case ex aequo et bono." The Court is free to

apply equitable principles, according to former Justice Hudson. He

stated, in the Diversion Case, that when an applicant, guilty of

the same infraction, claims a treaty breach by the other party,
equitable principles should be applied.56 This concept has also
been recognized by the Nuremberg Tribunal.s'7

Balistan has acted in good faith throughout this entire con-
troversy in the belief that, as an insurgent uprising, it was governed
solely by municipal law. Indeed, if the Indepeshi revolt had been
as unsuccessful as the Biafran uprising against Nigeria, there would
be no question of the legitimacy of Balistan's actions. To hold
Balistan liable in these circumstances would create impossible de-—
mands on a state, requiring that international norms be followed in
any conflict which could conceivably develop into an uprising.

Moreover, under the principle of intertemporal law,

[Tlhe creation of alﬁghﬁ must be appreciated in the light of

the law which is contemporary with the acts which are creative

of the right. The subsequent survival of a right at any future

time depends on the state and requirements of international law
at that particular moment.58

-13~



The law in effect at the time the alleged violations took place was
municipal law, not international law, and Balistan has complied
with the requirements of international law . as it applies to a
domestic situation.

III. INDEPESH HAS AN ABSOLUTE OBLIGATION TO REPATRIATE ALL BALI-

STANI NATIONALS CURRENTLY IN DETENTION.

A. ALL PRISONERS HELD BY INDEPESH AND ENTITLED TO POW STATUS

MUST BE REPATRIATED WITHOUT DELAY UPON THE CESSATION
OF ACTIVE HOSTILITIES.

Indepesh is bound by the Geneva Conventions and all other mul-
tilateral treaty commitments of the Federal Union by virtue of its
status as a state within the Federal Union. 1In addition, Indepesh
has expressly recognized this obligation. ‘

Therefore, once a cease-fire was established, Indepesh was
absolutely required to proceed to execute a plan of repatriation in
conformity with the POW Convention, Article 118. At present, Inde-
pesh has obstinately refused to repatriate in the absence of a con-
cluded peace treaty, in derogation of its treaty obligations. Arti-
cle 118 imposes a clear and unambiguous requirement to repatriate
immediately, irrespective of the technical legal status of the

59 This provision was specifically written to impose a

parties.
more stringent requirement than the Regulations Annexed to the
ﬁégue Convention Respecting the Laws and Customs of War on Land
[hereinafter referred to as Hague IV]60, which did not require re-
patriation until a peace treaty was concluded.

It is clear from the language of Article 118 that the High Con-

tracting Parties did not intend an interim phase, or "status mixtus,"

to apply. Although some publicists have contended that a “status

-14~.



mixtus" exists as an intermediary phase between war and peace,
enabling a state to assert traditional rights under the rules of
war,61 that argument is inapplicable here. "Status mixtus" has
never been specifically adopted as a legal principle. This Court

declined to resolve the issue in the Corfu Channel Case when Albania,

claiming "status mixtus," requested a ruling on the legality of its

62 The Court held

restrictive security measures within the Channel.
the measures justified, reasoning that such actions were compatible
with peace and international shipping, without passing on the claim.
The Indepeshi refusal to repatriate is also based on a fear that
returning prisoners would replenish the Union's ranks and result in

6 . . , . .
3 This contention is unwarranted in view of

renewed hc. tilities.
Balistan's express and unequivocal recognition of Indepesh as an
independent state and the Indepeshi government as its legitimate

64 Balistan has no intention of renewing military opera-

authority.
tions; Balistan is fully aware that such an action would constitute
an aggressive war under the Nuremberg principles as adopted by the

65 Impugning Balistan's honorable motives in so

United Nations.
serious a manner is unmerited and unjustifiable. Therefore, in the
context of the obvious intent of the POW Convention to encourage the
swift release of POW's, and in view of the Indepeshi failure to jus-
tify non-conformance with this mandate, it is respectfully submitted
that all Balistani prisoners entitled to POW status be repatriated
immediately.
B. THE BALISTANI-ARMED.FORCES AﬁE NOT PROSECUTABLE FOR ANY
VIOLATIONS OF THE RULES OF WAR UNDER THE PRINCIPLES OF THE
NUREMBERG CHARTER.

This conflict was an internal struggle; therefore, the only

—-15-



international rules of war at issue are those under common Article
3 of the Geneva Conventions. This article, although establiéhing
basic humanitarian rules of conduct, imposes no liabilities on in-
dividuals. Furthermore, the United States Supreme Court has re-
peatedly stated, as a principle of international. law, that local
courts have no jurisdiction to try members of %he occupying army
for actions pursuant to military operations, even though alleged

66 Therefore, Indepesh should

to be violations of the laws of war.
not be allowed to try members of the Balistani armed forces for
violations of municipal law.

However, if the conflict is deemed to be international in
scope, it is respectfully proposed that the conduct of the Balistani
armed forces was nonetheless proper. The principles enumerated in
the Nuremberg Charter were conceived as a corpus of directives im-

67 By codifying

posing individual responsibility for war actions.
these principles, the United Nations established general standards
of responsibility, whereby an accused, to be held guilty of the acts
charged, must be a knowing and voluntary party to the crime.68
The Nuremberg principles are, thus, authority for Balistan's con-
tention that Indepesh is illegally holding members of its armed
forces as criminals by failing to establish the requisite mens rea.
The concept of crimes against peace [see Appendix A] was not
intended to apply to these Balistani detainees. It refers only to
those leaders of a country in a position to shape policy, having

69 It would be

knowledge of the aggressive nature of the conflict.
patently absurd to expect a common foot-soldier to possess the re-

quired knowledge or intent.
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The Balistani armed forces have committed no acts which are
prosecutable as war crimes [see Appendix A]. A violation of the
laws of war is only triable as a war crime where the act is unjus-
tified by military necessity: that is, the right to apply the
quantum and kind of force necessary to compel the submission of

70 This concept is

the enemy within the briefest measure of time.
specifically recognized in the Civilian Convention, Article 53.
It is unclear, according to Schwarzenberger, whether full-
scale aerial warfare violates any extant laws or customs of war,
especially in light of state practice during World War II and the

71 Neither is it clear that any doctrine of pro-

72

Vietnam conflict.
portionality is applicable. During the hostilities in question,
the Union air force attacked only legitimate military targets.
Seaports and railroad yards, when directly used to further the mili-
tary effort, became proper subjects of attack. The consequent loss
of civilian life was as unfortunate as it was unavoidable. Although
attacks against a civilian population are strictly prohibited,
civilians who find themselves in close proximity to military ob-

73 Within humanitarian

jectives must accept the inherent risks.
bounds; there is no obligation to refrain from the use of certain
weapons; it was, therefore, conscionable for the Air Force to re-
fuse to switch to "smart bombs."

Furthermore; the dikes and highways became susceptible to mili-
tary attack once antiaircraft emplacements were installed thereon.
Recent United Nations protocols, while prohibiting attacks on

dikes which are "works containing dangerous forces," nevertheless with-

draw this protection when the dikes are employed in direct support of
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74 To minimize potential structural damage,

military operations.
Balistan used fragmentation bombs aimed at the enemy personnel man-
ning the weapons, and not at the dikes. It was only after acceding
to popular pressure that the Balistani forces substituted conven-

75 and, predictably, the dikes broke. Thus, there was

tional bombs
no damage other than that which was dictated by military necessity.
Similarly, the presence of military installations and anti-
aircraft emplacements in Indelabad made the city a suitable target
for military attack under Hague IV, Article 25. When an area is
used predominately to support the war industry, so as to impress
this character on the whole vicinity, and the region is so heavily
defended that the selection of specific targets within it is im-
practicable, it becomes a legitimate strategic objective in its

76

entirety. The particular situation in Indelabad warranted the

technique of carpet bombing to reach the significant military
objectives interspersed throughout the city. Indepesh must not be

allowed to use its civilian population to shield its combat opera-

77

tions. The civilian damage that resulted was unintentional, and

therefore not a crime against humanity [see Appendix A].
There is no basis for prosecuting Union occupying forces for
war crimes under the Nuremberg principles, either. The "scorched

earth" policy did not violate the rules of war, and,.under proper

78

circumstances, may be demanded by military necessity. This

policy's two-fold purpose, to facilitate Balistani military opera-

79 and to destroy

80

tions by ensuring the safety of retreating troops,
the base from which Indepesh's effective guerilla forces operated,

was entirely justified by strategic demands.
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Even if it were established that these acts are prosecutable
as war crimes, members of the Union armed forces cannot be held re-
sponsible under the Nuremberg Charter. Article IV states:
The fact that a person acted pursuant to order of his
government or of a superior does not relieve him from
responsibility under international law, provided a
moral choice was in fact possible to him.
While this provision removes the defense of superior orders, it re-
cognizes circumstances under which an individual may not be held
accountable. Obedience to lawful military orxders is the duty of
every member of the armed forces. In conditions of war, disciplined
soldiers cannot be expected to weigh the legal merits of each order.

82 In consideration

Moreover, rules of war are often controversial.
of the strong emphasis on loyalty and obedience in the Balistani
armed forces, it could hardly be sqid that a moral choice was, in
fact, open.

C. THE TERMS OF THE INDEPESHI RESERVATION TO ARTICLE 85 OF

THE POW CONVENTION DO NOT PRECLUDE THE IMMEDIATE REPATRI-
ATION OF ALL BALISTANI COMBATANTS.

The Indepeshi reservation to the POW Covention, Article 85,
provides that all members of the regular armed forces will be
entitled to the.protectiéns of the Convention unless and until they
have been prosecuted'and convicted for violations of the Nuremberg
prinaqﬂes.SB Indepesh has withdrawn many of the following protections
guaranteed under the POW Convention, even though there is no evidence
that any individuals have been prosecuted and convicted: an officer
was executed in retaliation in violation of Article 13; members of

different branches of the armed forces were treated differently

within the same camp in violation of Article 16; air raid shelters
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were not provided in violation of Article 23; high ranking offi-
cers were not afforded considerations due their rank in violation
of Article 44; junior officers were required to perform heavy labor
in violation of Article 49; POW's were confined in prison camps in
violation of Article 97; and POW's were stripped of their regula-
tion military equipment in violation of Article 118.84
By a distortion of the plain and unambiguous meaning of the
terms of the reservation, Indepesh would substitute "or" for "and"
to withdraw the protections of the POW Convention upon a minhimal
commencement of prosecution, as the Democratic Republic of Vietnam

has done.85

This approach has been unequivocally rejected by the
International Committee of the Red Cross and the United States,
while the Soviet Union, which issued a similar reservation, permits
the denial of protection only after a legally enforceable convic-

86 If the reservation is read in the disjunc-

tion for a war crime.
tive, as urged by Indepesh, all the obligations of the Convention
would be circumvented simply by accusing POW's of war crimes. This
would effectively restore the pre-1949 punitive measures that Article
85 was intended to cure.

All exceptions to the POW Convention protections must be con-
strued narrowly in order to ensure minimum humanitarian safeguards
for captured combatants.87 Indepesh's mere blanket accusations do
not rise to the level of prosecution. There is no civilized pre-
cedent denying minimum safeguards that prejudges all captives in-
discriminately as criminals, and denies them POW status from the

date of capture without any hearing. Moreover, although Article 87

of the Convention expressly forbids collective punishment for
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individual acts, Indepesh continues to hold arbitrarily all captured

members of the armed forces in disregard of the innocence of many.

CONCLUSION
For the foregoing reasons set forth in this memorial, Respond-
ent respectfully requests that the International Court of Justice
render its decision in favor of the Federal Union of Balistan
finding that:

(1) Balistan has rightfully enforced the Federal Constitu-
tion to effect resolution of an internal dispute;'

(2) Under the rules of international war governing internal
armed conflicts, Balistan's treatment of Indepeshi com-
batants was justified;

(3) Balistan may rightfully require Indepesh to repatriate

all Balistani combatants expeditiously.

APPENDIX A

Article 6 of the Nuremberg Charter - Excerpts

(a) CRIMES AGAINST PEACE: namely, planning, preparatiocn, initi-
ation or waging of a war of aggression, or a war in violation of in-
ternational treaties, agreements or assurances or participation in a
common plan or conspiracy for the accomplishment of any of the fore-
going;

(b) WAR CRIMES: namely, violations of the laws or customs of
war. Such violations shall include, but not be limited to, murder,
ill-treatment or deportation to slave lTabor or for any other purpose
of civilian population of or in occupied territory, murder or ill-
treatment of prisoners of war, . . . killing of hostages, plunder of
public oxr private property, wanton destruction of cities, towns or
villages, or devastation not justified by military necessity;

(c) CRIMES AGAINST HUMANITY: namely, murder, extermination,
enslavement, deportation, and other inhumane acts committed against
any civilian population, before or during the war, or persecutions
on political, racial, or religious grounds in execution of or in
connection with any crime within the jurisdiction of the Tribunal,
whether or not in violation of the domestic law of the country where
perpetrated.
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