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JURISDICTION

The Kingdom of Shangri-La and the United Republic of Pandora
have agreed to the jurisdiction of the International Court of
Justice pursuant to Article 36, paragraph 1 of the Statute of

the Court.
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STATEMENT OF FACTS

The facts as stipulated by the parties are incorporated by

reference in Respondent's memorial,



I.

II.
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QUESTIONS PRESENTED

Is the United Republic of Pandora acting in accord with the
provisions of 1963 and 1969 Agreements between Pandora and
Shangri-La by terminating further nuclear cooperation under

present circumstances?

Is the United Republic of Pandora acting in accord with
governing principles of international law by terminating
nuclear cooperation with Shangri-La, whom it legitimately

fears may construct a nuclear explosive device in the near

future?
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SUMMARY OF ARGUMENT:

The United Republic of Pandora and The Kingdom of Shangri-La
come before this court seeking adjudication of a dispute regarding
their respective obligations under the terms of an Agreement for
Cooperation concerning civil uses of atomic energy signed in 1963,
Pandora respectfully insists that, in accord with the provisions
of the Agreement, Pandora has no furtber duty to ship nuclear
materials unless Shangri-La resaffirms its original guarantee
that no Pandora origin fuel would be used for any nuclear ex-
plosive device, The 1963 Agreement, a supplementary 1969
Agreement, and Shangri-La's equivocal position regarding its
development of nuclear weapons capability have élso made it
legally impossible for Pandora to continue cooperation unless
Shangri-La implements a complete safeguard system on its nuclear
fuel cycle and réfrains from domestically reprocessing any
irradiated fuel.

Pandora believes that the 1963 and 1969 Agreements were entered
into during a period in which international law encompassed a
customary rule prohibiting the proliferation of nuclear weapons,
That rule was formally embodied in the treaty on the Non-Prolifera-
tion of Nuclear Weapons, and has subsequently emerged as a norm
with the character of jus cogens within the international legal
system. By terminating further cooperation with Shangri-La under
the present circumstances, Pandora has acted in accord with its

treaty obligations and govérning pfinciples of international law,



I. THE AGREEMENT TO GOOPERATE IS SUBJECT TO THE LAWS IN FORCE
IN BOTH COUNTRIES. HENCE FUTURE COOPERATION BETWEEN THE PARTIES
IS SUBJECT TO LIMITATIONS UNDER PANDORAN LAW ON NUCLEAR FUEL
SHIPMENTS TO OTHER COUNTRIES.

The principle of pacta sunt servanda is well established as
a rule of international 1aw.1 Interpretation of this principle
usually leads to the conclusion that the domestic legislation of
a party to a treaty cannot affect the responsibilities of the
parties under the treaty.2 Application of this principle to the
Agreement for Cooperation between Pandora and Shangri-La, however,
shows that the Agreement to Cooperate is affected by recently
enacted 1egislation3 of Pandora that limits future nuclear fuel
shipments.

A treaty should be interpreted in accordance with the ordinary
meaning of the terms in thelr context and in light of the treaty's
object and purposes.h The actual intention of the parties asg
expressed in the language must be given effect.5 Article II of
the Agreement for Cooperation provides in Part A:

"Subject to the provisions of this Agreement, the avail-

ability of personnel and materials, and the applicable

laws, regulations, and license requirements in force in

their respective countries, the Parties shall cooperate

with each other in the achievement of the uses of atomic

energy for peaceful purposes."6
The actual intention of the parties as expressed in the language of
this provision is that future cooperation is subject to applicable
laws in force in each country at that future time.

If there is any ambiguity in the meaning of the words of a
treaty, the interpretation causing the least interference with the
sovereign rights of the parties should be giveﬂ effect.7 If there
were an ambiguity in the words of Article II, the sovereignty of

each party would suffer least interference i1f the Agreement to



Cooperate did not 1pterfere with the enforcement of the parties!
domestic legislation. The meaning of the words in Article II is,
nowever, sufficiently clear to show that the parties contemplated
future cooperation subject to laws, regulations, and license re-
quirements in force in the future, and subject to future availability
of personnel and materials. If the parties had intended to make
future cooperation subject only to applicable laws in force at the
time the Agreement became effective, use of the language "now in
force" would have clearly expressed such an intent. The absence of
a tense adverb to modify "in force" shows an intent that the parties
"ghall cooperate' subject to laws in force at the time cooperation is
occuring,.

The object and purposes of the Agreement as expressed in the
language of the Agreement support this interpretation. The object
of the Agreement is to make shipments of nuclear fuel from Pandora
to Shangri-La permissable so long as Shangri-La applies certain
safeguards and promises to limit its use of the fuel. Pandora cannot
promise this type of cooperation at any time that it lacks available
materials and personnel, and it cannot make shipments contrary to 1its
own laws, regulations, and license requirements governing such ship-
ments. Nor can Shangri-La accept shipments on terms contrary to its
own laws, regulations, and license requirements. Each state reserves
its sovereign right to determine the scope of future cooperation by
providing in the Agreement that the cooperation be subject to
applicable provisions of domestic legislation passed after the Agree-
ment becomes effective.

Because the validity of the terms of the Agreement is based on
the consent of both parties, neither party can change the meaning of

provisions of the Agreement by an arbitrary unilateral act.8 The



parties must have intended that cooperation be subject only to laws,
regulations, and license requirements having a significance inde-
pendent of the Agreement and based on strong domestic policy.
Otherwise the cooperation of each party would be subject to the
arbitrary whim of the other.

Pandoran law now prohibits fuel shipments to any country unless
1) that country joins the NPT or puts its entire fuel cycle under
IAEA safeguards and 2) agrees not to use the fuel directly or in-
dircctly for any nuclear explosive device.9 This law is based on
a valid interpretation of Pandora's obligations under the NPT.lO
The NPT which is also a law of Pandora is based on a strong Pandoran
policy, expressed in the Agreement for Cooperation, against the
further proliferation of nuclear weapons and the avoidance of nuclear
disaster. Therefore, it is not an arbitrary unilateral attempt by
Pandora to change the meaning of the treaty.

As a nuclear weapon state party to the NPT, Pandora has
undertaken ‘

"not in any way to assist, encourage, or induce any non-

nuclear-weapon state to manufacture or otherwise acquire

nuclear weapons or other nuclear explosive devices, or

control over such weapons or explosive devices,"1ll
Pandora would risk a violation of its obligations under‘the NPT by
transferring fuel to a non-nuclear weapon state without an agreement
by that state to put its entire fuel cycle under IAEA safeguards and
not to use the fuel transferred directly or indirectly for any nuclear
explosive device.

Pandorat's risk of violating its NPT obligations is especially

great in transferring fuel to Shangri-La. Shangri-La has increased

the risk of diversion of the fuel to weapons manufacture by con-



struction of a fuel reprocessing plant.12 It has refused to joln

the NPT until all the countries in its region do.13 The minority
party of its parliament has urged development of nuclear explosives
and its defense minister has stated that Shangri-La must keep its
nuclear option open.lh If Pandora continues to ship fuel to Shangri-
La and Shangri-La does produce a nuclear explosive device, Pandora
has indirectly assisted Shangri-La in the manufacture of the device.
If Pandora origin fuel, either in its original or reprocessed form,
is used, the assistance is clear. Even if wholly indigenous fuel is
used, Pandora has provided Shangri-La with the opportunity to develop
the knowledge of fissionable materials néeded for nuclear explosive
device manufacture and has supplied fuel for Shangri-La's civilian
power requirements, thereby freeing Shangri-Ls to use other fuel in
development of explosives.lS Only if safeguards are applied to
Shangri-La's entire fuel cycle can Pandora be assured that this
diversion of fuel will not occur, Unless Shangri;La intends to
divert materials to military purposes, application of the safeguards
is not unduly burdensome., The IAEA ‘controls, such as maintenance of
operating records, Submission of accountability reports, and in-

spection, are similar to the controls required for efficient management
16

anyway. _
Because Pandora has an obligation under the NPT not to assist
in the manufacture of nuclear weapons or other explosive devices by
non-weapon states, it must obtain an assurance from Shangri-La that
it will not use fuel transferred to it by Pandora fbr any nuclear
explosive device. An agreement by Shangri-La that it will not use
the fuel for nuclear weapons manufacture is not sufficient to assure
Pandora that it will not unwittingly assist Shangri-La in the

development of other explosive devices.



Since future cooperation is subject to laws in force in
Pandora and the Pandoran law limiting fuel shipments is not an
arbitrary unilateral attempt to change the meaning of the Agreement
to Cooperate, Pandora is justified in refusing to ship fuel to
Shangri-La until Shangri-La qualifies for fuel shipment unéer the

law,

II. ARTICLE X (A)(2) OF THE COOPERATION AGREEMENT BETWEEN PANDORA
AND SHANGRI-LA PROHIBITS SHANGRI-LA'S USE OF MATERIAL SUPPLIED BY
PANDORA IN CONNEGTION WITH ANY NUCLEAR EXPLOSIVE DEVICE WHETHER

"PEACEFUL" OR NOT,

Under Article X(A)(2) of the Agreement for Cooperation,
Shangri-La guarantees that no material, including equipment and
devices, transferred to it pursuant to the Agreement for Coopera-
tion, and no special nuclear material produced through the use of
such material, equipment, or devices, will be used "for atomic
weapons, or for research on or development of atomic weapons or
for any other military purpose."17 Article I defines "“atomic
weapon" as "any device utilizing atomic energy...,the principal
purpose of which is for use as or for development of, a weapon, a
weapon prototype, or a weapon test device."18

Interpretation of Article X(A)(2) should be influenced by the
fact that Pandora's diplomatic note of January, 1971,19 stating
Pandora's interpretation of Shangri-La's guarantee in the Cooperatiem
Agreement, was given no formal diplomatic protest by Shangri-La,
Shangri-Lats failure to issue a formal protest is strong evidence of
Shangri-La's acquiescence to Pandora's interpretation of the Agreement,

Nuclear explosive devices of potential use in peaceful appli-
cations are indistinguishable on technical grounds from nuclear

weapons.21 Indeed, the production of these devices requires a-



technology more sophisticated than that required to produce nuclear
weapona.22 For these reasons, the NPT prohibits the proiiferation
of these devices as well as nuclear weaopns.23 Thus if Shangri-La
produces a "peaceful" nuclear explosive device it will have the
capability of producing a nuclear weapon as well,

The purpose of the Agreement for Cooperation, as expressed in
the language of the Agreement, was to increase Shangri-La's production
of nuclear power for civilian purposes while avoiding Psndoran parti-
cipation in the further proliferation of nuclear ﬁeapons. The purposes
of the Agreement will be substantially impaired by Pandoran participa-
tion in the further proliferation of nuclear weapons if Shangri-La uses
fuel made available by Pandora to produce any nuclear explosive device.
Therefore a guarantee by Shangri-La that it will not use the fuel to
produce any nuclear explosive device must be implied in its guarantee
not to use the fuel for atomic weapons or for any military purpose.au

Moreover, Shangri-La could produce a quclear device, declare it
to be for peaceful purposes, and yet serve a military purpose as well,
The subjectivity of the principle purpose test of Article I of the
Cooperation Agreement25 is demonstrated by India's insistence that
its development of a nuclear explosive device is for peaceful purposes
and cannot be considered a weaponoz6 Yet strategically India has
gained a great military advantage by its detonation of a nuclear
explosive device, which advantage is illustrated by the concern the
Indian explosion caused Shangri-La.27

Thus the Agreement rof Cooperation must be interpreted to in-
clude a guarantee by Shangri-La that it will not use the fuel

transferred under the Agreement for atomic weapons or for peaceful

nuclear explosive devices.



III. IF SHANGRI-LA REPROCESSES ANY FUEL SUPPLIED TO IT BY PANDORA,
PANDORA WILL BE JUSTIFIED IN DISCONTINUING FURTHER NUCLEAR COOPERATION.

Article VIII(F) of the Cooperation Agreement provides that when
any irradiated fuel elements containing fuel material received from
Pandora are to be altered in form or content, such reprocessing shall
be performed in facilities "acceptable to both parties upon a joint
determination that the provisions of Article XI may be effectively
applied."28

Article XII(A) of the Agreement for Cooperation between Pandora
and Shangri-La provides that "safeguard rights" given Pandora by
Article XI are suspended only "to the extent that" Pandora "agrees
that the need to exercise such rights is satisfied" by the anticipated
safeguard agreement with the IAEA.29 While Pandora agreed in the
Trilateral Agreement for Application of Safeguards to suspend its
right "to apply safeguards" itselr,3o it never agreed to suspend its
more basic "safeguard right" to determine whether the safeguards that
are being applied, whether by Pandora or by the IAEA, are adequate to
prevent nuclear weapons proliferation. Thus it retained its rights
under Article VIII(F) to make a joint determination with Shangri-La
that the reprocessing facility is acceptable because safeguards can
be effectively applied to it.

When Shangri-La announced its intention to build a reprocessing
plant in 1971, Pandora urged Shangri-La to abandon the plan because
the proliferation dangers of a reprocessing plant would be great, and
there was no economic justification for building a plant.Bl. While
the President of Pandora in a domestic television news conférence
stated that Pandora had no other legal option but to approve re-

processing,32 he was mistaken, Moreover, his statement is not legally



binding on Pandora, because Pandora lacks the requisite intent to
be bound.S> The statement was not made to the international
community as a whole, but only informally to citizens of Pandora,
and does not constitute an undertaking possessing legal effect.Bh
In its diplomatic note of September 20, 1976, Pandora denied
approval of the reprocessing facility.35 There is ample justifi-
cation for Pandora's finding that the reprocessing plant was
unacceptable, in spite of Shangri-La's willingness to apply IAEA
safeguards to it,.

The risk of diversion from the reprocessing plant is greater
than the risk of diversion from the nuclear reactor, While the
spent fuel from a nuclear reactor is not suitable for weapon
production, the plutonium that is extracted from it by a reprocessing
plant 15.37 Diversion could occur by gradual removal of undetectable
amounts or by a secret diversion of a sufficient quantity for weapons
manufacture.38 Fission explos@ves can be made with a few kilograms
of plutonium'and their design and fabricatioﬁ are not technically

difficult.39

Moreover, small reprocessing plants like the one Shangri-La
has built are uneconom:ical.’40 Nuclear fuel costs represent only a
small portion of total nuclear energy costs and recycled plutonium
Ean satisfy only about 20 percent of total reactor fuel requirements.
Shangri-Lat's persistence in construction of the reprocessing plant,
inspite of Pandora's discouragement and the lack of economic justi-
fication for building the plant, during a period that the government
of Shangri-La is keeping its nuclear option open, makes the risk of

diversion that Pandora would take by approving the plant even greater,



Nor can IAEA safeguards absolutely prevent diversion of the
plutonium from the reprocessing plant and its use in weapons manu-
facture. Safeguards can only lessen the probability of illicit
diversion to military purposes and increase the likelihood that any
misuse will become known soon after the diversion.hz IAEA inspectors
cannot verify every inventory report, but only make best checks based
upon scientific sampling techm’.ques.LL3

Thus Pandora was Jjustified in finding the reprocessing plant
unacceptable because safeguards cannot be effectively applied to it
to prevent further proliferation of nuclear weapons. A determlination
by both parties that the safeguards can be effectively applied to a
reprocessing plant must be made before the plant can be used to re-
process irradiated fuel elements containing fuel materisl received
from Pandora. Therefore, if Shangri-La reprocesses any‘of the spent
fuel produced from fuel received from Pandora, it has materially
breached the Agreement for Cooperation, and Shangri-La will be
Justified in discontinuing further nuclear cooperation. .

IV, BECAUSE OF ITS OBLIGATIONS UNDER CUSTOMARY LAW, PANDORA IS
JUSTIFIED IN TERMINATING NUCLEAR FUEL SHIPMENTS TO SHANGRI-LA.

The Preamble of the NPT includes a broad statement of purposé
to which signatory nations necessarily subscribe. The aspirations

expressed in the Preamble are:

"the easing of international tension and the strengthening
of trust between States in order to facilitate the cessation
of the manufacture of nuclear weapons and the liquidation of
all their existing stockpiles (and) the establishment and
maintenance of international peace and security...with the
least diversion for armaments of the world's human and
economic resources."

This embodies a basic policy decision, potentially by the entire world

community, to prevent the spread of nucledar weapons to additional
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states as a means of maintaining international peace and avoiding
nuclear weaLr.LLS The importance of this policy necessitates its.
recognition as a principle of customary international law.

A multilateral treaty may be regarded as declaratory of
customary international law in either of two senses - as incor-
porating and giving recognition to a rule of customary international
law that existed prior to the conclusgsion of the treaty or, alternatively,
as being the original formulation of a rule of international law which
subsequently secured the general assent of States and thereby was
transformed into customary~1aﬁ.u6 Because the NPT deals with an area
of the law which was developing at the time the NPT came into force,
it is both declargtory of existing international law (in as much as
it codified state practice in its state of development at the time)
and formulative of a standard of conduct by which states would sub-
sequently be expected to abide.

Although Pandora and Shangri-La obviously could not have
contemplated the specific'provisions'of the NPT when they entered
into the Cooperation Agreement in 1963, they did specifically agree
to safeguard provisions and restrictions upon use of transferred
nuclear materials which strongly resemble those later embodied in the
NPT, Nor were the safeguard and restriction provisions of the 1963
Agreement unique to that particula? transaction or to those parties.
As early as 1955 the United States concluded similar Agreements for
Cooperation with Argentina,h7 Belgium,}“L8 Brazil,""9 Canada,50 Israel,51
and several other non-nuclear weapon states. Each of these Agreements
included safeguard provisions and peaceful use restrictions,

When the safeguard provisions of the Cooperation Agreement were

replaced by those in the 1968 Trilateral Agreement, the parties re-
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affirmed their mutual commitment to peaceful use of the transferred
material. They also minimized the possibility of diversion by placing
IAEA safeguards upon any transferred nuclear material.

Pandora strongly supports the rules and safeguards against
proliferation of nuclear weapons contained in the NPT, Since these
rules and safeguard provisions were a part of state practice well
before the NPT came into force, Pandora submits that they were a
part of an emerging norm of customary international law at least as
early as 1955, and that by 1963 a norm of customary law requiring
both complete cycle safeguards and peaceful, non-explosive use
assurances was in effect, Therefore Pandora bears no obligation
of further nuclear cooperation unless Shangri-La agrees to adhere
to that norm.

Pandora also urges the Court to take judicial notice of the
international concern regarding the dangers of nuclear proliferation
and possible nuclear war during the period since the obliteration of
Nagasaki and Hiroshima., While the provisions contained in the NPT are
not a complete circumscription of the possibility of the spread of
weapons and potential nuclear war, this Treaty and ofher legal effofts
by the community of nations to control nuclear armaments are indicative
of a general norm of customary law which opposes the overall expansion
of nuclear weapons technology.

The NPT was not the first step toward nuclear arms control. The
United States made a strong effort to remove nuclear technology from
the military sphére in 19)46.52 When these efforts failed, the United
53

States and other United Nations Members created the IAEA in order

to have an effective international agency which could provide safe-
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guards against the diversion of peaceful nuclear material and
facilitles to military purposes. A further step in arms control

was the Antarctic Treaty,su which went into force on December 1,
1959, and created the first internationally agreed upon nuclear free
zone.,

After much testing in the atmosphere throughout the 1950's
and a near collision during the Cuban missile crisis in October,
1962, the United States and the Soviet Union saw clearly that
avoidance of nuclear war between them was a necessary condition
for their mutual survival.s5 The Partial Test Ban Treaty was signed
on August 5, 1963, prohibiting testing of weapons in the atmosphere,
in outer space, and under the sea.56

"By prohibiting nuclear testing everywhere but underground

the treaty eliminated the easiest, cheapest, and ordinarily

most productive form of testing - in the atmosphere.ﬁS?
In 1967 the Outer Sp;ce Treaty banned the placement of weapons in
outer space or on celestial bod:i.es:.s8 These international legal
controls over the testing of nuclear weapons as well as the arms
control measures contained in the NPT are evidence of state practice-
giving rise to a customary principle of International Law that the
spread of nuclear weapons be curbed,

The NPT originated in the United Nations .Géneral Assembly
Resolution on the "prevention of the wider dissemination of nuclear

weapons" which was adopted unanimously on December l, 1961.59 In-

general these resolutions are not binding on member states, but
"when they are framed as general principles, resolutions of this
kind provide a basis for the progressive development of the law and

the spesdy consolidation of customary rules,"60 It therefore cannot
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be denied that the need for the norm of customary law which the
Pandora urges here was unanimously recognized in the United Nations

in 1961,

The Draft Treaty itself was approved by the General Assembly
by a vote of 95-li, with Z1 abstentions, on June 12, 1968.61 he
strength of that vote of approval presents tne Court with further
evidence of the level of support for the provisions for nuclear
arms control embodied in the specific language of the NPT,

As of January 1, 1975, there had been accession, notification,

or succession to the NPT by 106 members of the world community.62

"The more states which subscribe to a treaty, and the more its
provisions reflect the juridicial conscience of mankind, the more
will it be a stimulus to the creation of law."63 Pandora views the
accession of so many of the nations of the world to the NPT and the
willingness of virtually all the other nations to abide by its terms

as strong evidence that non-proliferation has emerged as a rule of

customary international 1aw.6h As one publicist has stated:
The role of the multilateral treaty in the making of |
customary law 1s not to be underestimated. The moral
persuasiveness of the rules, and the political pressure
underlying their acceptance, may be such that their
transition from conventiggal to customary law is
imaediate, or almost so,

66

Some of the nations which have not ratified the treaty un-

doubtedly have the capability of manufacturing nuclear weapons, but
have elected not to do so., Only India, a non-nuclear weapon state

vhen the NPT entered into force, has since exploded a device, which

67

explosion brings that state into the nuclear weapons state group.

"To the extent that the Treaty created a climate in
which a state does not sign for one of a number of
reasons but, nevertheless, decides not to develop
nuclear weagons, the Treaty has fulfilled most of its
functions."68
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State practice subsequent to the entry into force of the NPT
so nearly constitutes unanimous adherence to the treaty's purpose
and terms, it is clear tha£ the world community recogﬁizes it as =
customary principle of international law, In ligh§ of the importance
of thisg principle, and the ongoing efforts of the world community to
strengthen it, Pandora's insistence that the Cooperation Agreement
be applied consistently with the NPT is justified.

V. THE PROVISIONS OF THE NPT HAVE EMERGED AS PEREMPTORY NORMS OF
INTERNATIONAL LAW, AND THUS CONTROL THE OBLIGATIONS OF BOTH PANDORA
AND SHANGRI-LA WITH RESPECT TO FURTHER NUCLEAR COOPERATION.

Pandora and Shangri-La view their respective obligations under
International Law from two widely divergent perspectives. In nineteenth
century terms, Shangri-La views the legal structure which governs
this dispute from the positivist's perspective, while Pandora views
the governing law from the ngturalist's position., The naturalisfs
believed, as Pandors here urges, that there are "generally recognized
human laws" or "imperative norms of international law" which states
may not violate either by treaty provisions or-by renunciation.69~

Pandora submits that its obligations under the 1963 Bilateral
Agreement must be construed not to conflict with the imperative norm
of international law embodied in the NPT. This imperative norm
dictates that both nuclear weapon states and non-nuclear weapon
states scrupulously guard against the proliferation of nuclear
weapons, This imperative norm is of such importence to world order
and, in fact, to the survival‘of mankind, that it has become a part
of jus cogens within the international legal framework.

While some publicists still dispute the existence and

applicability of jus cogens within the present international legal



15

system,70 the strength of this position is rapidly diminishing. The
existence of jus cogens has been substantially strengthened by the
inclusion of the term in several provisions of the Vienna Convention
on The Law of Treaties.7l In early support of the inclusion of draft
articles, which provided for the invalidity of treaties which con-
travene principles of jus cogens, Professor Waldoch stated:
Imperfect though the legal order may be, the view that in

the last analysis there is no international public order -

no rule from which states cannot at their own free will

contract out - has become increasingly difficult to sustain....

The Commisgsion will therefore, it is believed, be fully

justified in taking the position in the present articles

that there are certain rules and principles from which

States cannot derogate by merely bilateral or regional

treaty arrangements.

The very existence of the United Nations and of this Court bids
recognition of the existence of a legal order among nations, While
it is true that the United Nations Organization is still imperfect,

73

nevertheless the fundamental principles of the Charter are the

most important part of the constitutional law of the present inter-
national community.7h The very first purpose of the United Nations,
expressed in Article I of the Charter, is "to maintain international
peace and security, and to that end: to take effective collective
measures for the prevention and removal of threats to the peace.o...”
Pandora believes that the 106 nations who have acceded to the NPT
have done so precisely to serve that purpose.

While a list of rules of general international law having the
character of jus cogens has never been compiled, a very important
group of norms of this type are all those created for humanitarian
purposes by various treaties.”5 "Such conventions are not created

in the interest of the individual states, but in the interest of
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humanity as a whol-e."76 Pandora asserts that the Non-Proliferation
Treaty entered into force primarily for humanitarian purposes, and
because of the grave concern among nations that proliferation would
lead tq greater danger of nuclear war, The history of the efforts
of the world community at curbing the spread of nuclear arms77 is
certainly strong evidence that non-proliferation has been recognized

by our community as a rule of law "necessary to international life

and deeply rooted in the international conscience."78 Even though

there are a 1grge number of nations whHo have not actuaily signed the
Non-Proliferation Treaty, the fact that only one country, India,79

has acted in violation of the principles contained in the NPT is
indicative of the recognition and acceptance of'non-proliferation in

the world community,

Pandora is fully aware that‘Shangri—La is not willing to concede
that the provisions of the NPT now constitute principles of jus cogens.
To accept that premise is to accept Pandora's preconditions to further
shipment of nuclear fuel: complete safeguarding of Shangri-La's nu-
clear fuel cycle and an unequivocal assurance that Shangri-ra will
not utilize any transferred material to manufacture nuclear explosive
devices, Pandora is also acutél& aware of Shangri-La's concern for
its own soveréign right of self defense, glven Shangri-La's geographical
position between two nations who already possess nuclear weapons and
who have both refused to sign the NPT, However, this does not excuse
. Pandora's obligation under the NPT not to contribute in any way to the -
" wider spread of nuclear weapons,

"In the final analysis, it is the content of the rules in
an international convention which will be decisive in the

déterminatiog of whether or not they have the attributes of
jus cogens, "0
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The text of the Non-Proliferation Treaty’contains a preamble which

is strong evidence of the humanitarian purposes of the treaty. These
purposes are humanitarian in the broadest possible sense of the term;
they are designed in aid of man's preservation of humanity. The
operative provisions of the NPT coﬂtain measures designed to prevent
both horizontal proliferation (Articles I, II, and III) and vertical
proliferation (Article VI). It has already been stated that India is
the only nation known to have violated Article II. Progress toward
curbing vertical proliferation has been slow, but the United States
and Soviet Union continue efforts to limit strategic arms.

Failure of this court to recognize the NPT as jus cogens would

be, in a very real sense, an affirmation of the sovereign right of
all non-nuclear weapon states to obtain nuclear weapons unless pro-
hibited by individual accession to the NPT, Pandora fully understands
that by petitioning the court to rule in its favor on this issue, it
is asking the court to limit certain sovereign rights of both nuclear
weapon and non-nuclear weapon states who have not already voluntarily
undertaken limitations by accession to the NPT. However, unlimited
sovereignty is no longer automatically accepted as the most desirable
attribute of states. e

"Sovereignty, in its meaning of an absolute, uncontrolled

state will, ultimately free to resort to the final arbitra-

ment of war, is the quicksand upon which the foundations of

traditional international law are built,"83
Imposition of safeguard requirements and peaceful use restrictions
upon Shangri-La, in exchange for continued nuclear céoperation by
Pandora, is a minimal limitation upon Shangri-La's right of sovereignty
when considered in light of the overwhelming importance of the inter-

national law expressed in the NPT: nuclear arms control for the purpose

of prevention of potential nuclear conflict.



18

Ruling in favor of Pandora on this issue requires the Court to
recognize a newly emerged norm of jus cogens. However,
"(1)f (jus cogens) is developed with wisdom and restraint in

the overall interest of the international community, it could
constitute a useful check upon the unbridled will of individual

states, "6l

An opportunity for such development is presented by thls dispute and
Pandora urges the court to recognize the NPT as the literal expression
of a peremtory norm with the character of jus cogens. By doing so the
Court will assist the development of a more peaceful world order.
CONCLUSION

As a result of the fpregoing analysis, both‘Questions Presented
must be answered affirmatively. Pandora respectfully requests that
the Court declare 1) thét Pandora need not ship nuclear fuel to
Shangri-La until Shangri-La puts its entire fuel cycle under IAEA
safeguards and agrees not to develop any nuclear explosive device
with the fuel shipped and 2) that Shangri-La cannot reprocess spent

fuel produced from fuel received from Pandora,

Respectfully submitted,
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