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I. JURISDICYION AND FACTS

There is no question of jurisdiction. The parties have sub-
mitted the dispute to the Court by special agreement pursuant to
articles 36 and 40 of the Statute of the International Court of Justice.

There are no questions of fact. The parties have stipulated that
the facts, as set out in the 1977 Jessup problem, are accurate. The
parties have also stipulated that the bilateral Pandora-Shangri-La
Cooperation Agreement and the trilateral I.A.E.A.-Pandora-Shangri-La
Safeguards Agreement are accurately set forth in annexes A and B,
respectively, of the 1977 Jessup problem.

II. NOTE ON THE INTERPRETATION OF TRIATIES

Many of the following issues involve questions of treaty inter-
pretation. With regard to all such issues, it is important to keep
in mind varicus rules of construction, ¢anons, et¢., related to the
interpretation of treaties. ’

Treaties must be interpreted "in good faith in accordance with the
ordinary meaning to be given to the terms of the teaty in their context
and in the light of its object and purpose." Vienna Convention on the

Law of Treaties, opened for signature, May 22, 1969, art.3l, para. 1,

U.N. Doc. A/CONF.39/27 (1969) [hereinafter cited as Vienna Convention].
The "context" shall include (in addition to the text):

(a) any agreement relating to the treaty which was made
between all the parties in connexion with the conclusion
of the treaty;

(&} any instrument which was made by one or more parties in
connexion with the conclusion of the treaty and accepted
by the other parties as an instrument related to the treaty.

Id. art. 31, para. 2,
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In addition to the context, there must be taken into account any
subsequent agreement between the parties concerning the treaty, any
subsequent practice of the parties concerning the treaty, and any
relevant rules of international law aﬁplicable to the relations of
the parties. Id. art.31, para. 3. A special meaning shall be given to
a term if it is established that the parties so intended.ld. art,31,
para. 4. \

In the event that application of article 31 of the Vienna Convention
leaves the meaning ambiguous, obscure, or absurd, or in order to confirm
the meaning resulting from the application of article 31, recourse may
be had to supplementary means of intepretation, including the preparatory
work of the treaty. Id. art. 32

The Vienna Convention should be treated as a reflection or
evidence of customary international law rather than a binding legal
obligation on Pandora or Shangri-La.

ITII. IS SHANGRI-LA's INTENT TO REPROCESS PANDORIAN CRIGIN FUEL
A MATERIAL BREACH OF THE BILATERAL COOPERATION AGREEMENT?

A. What Is A Material Breach Of An International Agreement?

Point one of the September 20, 1976 Pandorian diplomatic note
raises the quegtion of a material breach of the Cooperation Agreement
by Shangri-La. If Shangri-La is to be guilty of a material breach it
must be shown that Shangri-~La violated a provision “"essential to the
accomplishment of the object or purpcse of the treaty." Vienna Convention,
art. 60, para.3(b).

B. Ig Shangri~La's Intention To Reprocess A Breach OUf The Cooperation

Agreement?
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1. boes the bilateral treaty contemplate reprocessing?

Yes, the parties clearly contemplated the possibility of reprocess-
ing by allowing for reprocessing puvsuant to article VIII, paragraph F
of the Cooperation Agreement, which states in part that "reprocessing...
shall be performed in facilities acceptable to both parties upon a
joint determination that the provisions of Article XT [related to safe~
guards] may be effectively applied.”

2. tThat standard shall be used in determining whether reprocess-
ing is permissible?

Resolution of the gquestion of what the standard was to be used to

determine if reprocessing was permissible involves an interpretation of

the language of article VII, paragraph F of the Cocperation Agreement,
just mentioned. Possible interpretations include:

(a} A one step process is involved, If a joint determination can
be made that the safeguaréd provisions of article XI can be effectively
applied, then there is no discretion ieft i17ith the parties as to whether
the reprocessing plan is acceétable.

(b) A two step process is involved. First, the aforementioned
determination must be made. Second, both parties must then agree upon
the acceptability of reprocessing independent of the issue of safe-
guardability. Either party may deny the acceptability for any good faith
reason, such as the fear that the material will not be used for peaceful
purposes.

The resolution of the issue of which standard applies lies in
treaty interpretation, as indicated in part II.

3. Has Shangri-La breached this standard?
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If the "one step" interpretation is adopted, then a showing of
goed faith compliance by Shangri-La (as by its agreement to apply
I.A.E.A. safequards) may lead to a finding of no breach. If a "two
step" interpretation is adopted, then a showing of a good faith denial
of acceptance by Pandora may lead to a finding of breach.

C. 1If shangri-La's Intention To Reprocess Is Interpreted To Be A
Breach, Is It A Material Breach?

The materiality of the breach must be interpreted, as indicated
before, on the basis of whether the reprocessing provision was "essential
to the accomplishment or purpose of the treaty.” Vienna Convention, art.60
para., 3{(b)., This must be determined by examining the treaty as a whole
and through other methods of interpretation indicated in part II. Objects
and purposes may include, among others,the assurance of a nuclear fuel
supply to Shangri-La, the promotion of only peaceful uses of nuclear
enexrgy, etc. In this regard several interpretations are possible.

(a) The reprocessing provision is not a key clause of the
treaty, and a breach of the provision is therefore not material. Article
XI, paragraph B(5) of the Coopération Agreement deals with the subject of
breach and it does not cover the reprocessing clause. The object and
purpose of the treaty is the provision of nuclear technology and fuel

to Shangri-La for electricity. A breach of the reprocessing vlause fs.not

material or important in relation to the treaty as a whole,

(b) The reprocessing provision is a key clause of the treaty and
a breach of the provision is therefore material. The object and purpose
of the treaty is reciprocal civil nuclear cooperation. 1In order to ensure

such cooperation it is important to limit ¢ the use to peaceful purposes.
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In order to do the latter, the reprocessing provision must be complied
with, as reprocessing produces plutonium which may be used for the
production of nuclear weapons.

Note: The question of materiality and breach are closely related.
Even if the Pandora argument as to materiality of the provision is
accepted, Shangri-La may still be in compliance with the treaty if there
was no breach of the provision.

C. Do Other Factors Exist Which Preclude Pandora From Asserting That
Shangri-La‘'s Intent To Reprocess Is A Breach?

1. Is Pandeora bound by its President's 1976 statement that it
was legally bound to approve reprocessing by Shangri-La?

The Pandorian president stated in August 1976 that because Pandora

had committed itself to applying safeguards, that Pandora had no legal
option but to approve the reprocessing. The guestion presented is
whether Pandora is bound by such statement. The International Court of
Justice has stated that unilateral declarations by appropriate authorities
in a country may bind that country (Nuclear Tests Case (Australia v. France),
[1974] 1.C.J. 253,267) if such was the intent of the declarer at the time
and under the circumstances {id. at 268). Other publicists have indicated
that under international law such a statement may create binding obligations.
See, e.g., Bowett, "Estoppfl Before International Tribunals and its
Relation to Acgquiescence," 33 BRIT. YB. INT'L L. 177 (1957).

Necisions of the I.C.J. have no binding force except between the
parties and in respect of the particular case. I.C.J. STATUTE art. 59.

Judicial decisions and the teaching of "the most highly qualified publicists™
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may, however, be used as subsidiary means for the determination of rules
of international law. Id. art, 38, para.lld), There is evidence in

the writings of publicists and in the Nuclear Tests Cases {and

perhaps in another case to be menticoned later) that such a rule exists.

The Court may examine the rule as applied in the Nuclear Tests Cases

in order to see if it should apply in this case. Issues which should
arise are:
(a) Is there in fact a rule of international law as indicated

in the Nuclear Tests Cases; i.e., is it indeed well recognized that

unilateral declarations may create legal obligations. The :.C.J. in

the Nuclear Tests Case did not illustrate examples when such declarations

had become cbligations. The parties in this case should present .or
deny the existence of such illustrations. i

(b) 4f the rule of law exists, are the situations in which the
rule previously have been applied different than the situation between
Pandora and Shangri-~La? For example, the French statements regarding
nuclear tests were not made in reference to a treaty between France and
Australia, as were the statements in the Pandora-Shangri-La situation.
If the cases are different should the same rule of law apply?

(e¢) If the situations are reasonably similar, and if the rule of

law exists, did the Pandorian president have the intent to so bind his

country, as the I.C.J. indicated was the case in the Nuclear Tests Cases?

{d) BAre there any other reasons why the rule of law should not
apply in this case?

{(e) Does the fact that Pandora indicated in 1971 that (1) there was
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no justification for the construction of a reprocessing plant, (2} that
the proliferation dangers were great, and (3) that Shangri-ILa should
abandon the plan, affect the outcome?

2. Is Pandora estopped from asserting the breach?

It has been contended by publicists that there has been developing
in intexnational law/giéfigi to the common notion of estoppel: a country
may not make a statement allowing or concurring in an action of another
country and later claim that such action is invalid when the other
country has changed its position in reliance upon the statement or
concurrance. See, 2.9., LORD MCNAIR, THE LAW OF TREATIES ch. XXIX
(2d ed., 1961) [hereinafter referred t¢ as MCNAIR]. Such an estoppel

rule is said to have been applied in the Eastern Greenland Case, (1933}

P.C.I.J. Ser.A/Bm No. 53. It is even asserted that actuél detrimental

reliance is not required by the Eastern Greenland case. See MCNAIR at

487.

It will be necessary, in resolving this issue, to CQﬁsider the
same possibilities as indicated previously (with regard to the Nuclear
Toests Cases, rule) with special emphasis placed upon the fact that
construction of the reprocessing plant has been continuing for 5 years
with the knowledge of both parties, and upon both the 1971 Pandora
protest and the 1976 Pandoran president's statement.

Iv. ARE TEE COWDITICNS PLACED BY PANDORA ON FUTURE
NUCLEAR FUEL SHIBMENTS TO SHANGRI-LA A MATERIAL EBREACH

OF THE COOPERATION AGREEMENT?

A. Is Pandora's Demand That Shangri-La Agree Not To Use The Fuel
Directly For Any Nuclear Explosive Device A Material Breach?
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1. Can the demand be justified under the provisions of the

Cooperation Agreement?

Article X, paragraph A(a) includes a "guaraniee®" that Shangri-La
shall not use any of the nuclear material for "atomic weapons, or for
research on or developmept of atomic weapons, or for any other military
purpose.” Article IT provides that the parties shall cooperate "in the
achievement of the uses of atomic energy for peaceful purposes” Article

XY providés that all relevant equipment or devices*"be used solely for
civil purposes.”

Pandora's demand prohibits the use of "any nuclear explosive
device." The issue is raised whether that broad prohibition is accept-
able on the basis of the just mentioned provisions. A treaty inter-
pretation question is thus presented. Possible interpretations include:

(a) The Cooperation Agreement prohibits nuclear explosive devices
for military purposes only. Civil uses for peaceful purposes are
acceptable. Such a prohibition is not permissible within the intent
of the éarties, and thus constitutes a breach. The only permissible

maasures are safeguard measures to ensure that the nuclear explosive
devices are used for peaceful civil purposes.

(b) There is no real difference between the technology required
for nuclear explosive devices for "peaceful" or "civil" purposes as
opposed to "military" purposes. As a result, a broad prohibition against
the use of any explosive nuclear device is permissible under the

Cocperation Agreement in‘-order to ensure that the devigce is not used

for military purposes.
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2. Has Shangri-La nevertheless acquiesced to Pandora's
interpreta?ion of the Cooperation Agreement?

When a party to a treaty discovers that the other party places a
different interpretation upon the treaty, the first party may be deemed,
under international law, to have acgquiesced o the other party's intexr-
pretation, and is thus bound thereby. This will not be the case if
the first party notifies its dissent to the other party and publishes
& reasoned explanation of its own explanation. See MacGikbon, "The
Scope of Acquiesence in International Law," 31 BRIT.YE INT'L L. 168
{1953} MCNAIR at 429-30. It may be necessary that the acquiescence be a
long standing one. See Fisheries Case (United Kingdom v, Norwav), [19511
I.C.J. 116.

This raises the following issues:

{(a) Was the Pandorian Foreign Ministry's January 1971 inter-
pretation as delivered to thq deputy chief of mission at the sShangri-
Law embassy in Pandora such an interpretation by Pandora that Shangri-
La was obligated to respond or else to acquiesce?

(b) Wwas Shangri-La's failure to formally respond (it informally
denied the interpretation) an acquiescence?

{c) Was the subsequent continuation of construction of the
reprocessing plant of relevance in this regqgard, as related to notice,
protest, etc?

(d) If there was an acquiescence, was its duration sufficient to
bind Shangri-La?

3. Can the demand be justified under the provisions of the
Treaty on the Non-Proliferation of Nuclear Weapong (NPT)?

The NPT (729 U.N.T.S. 16l (1969)) binds its parties from assist-
ing other countries in the acquisition of "nuclear explosive devices.™

NPT. art.l.
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Pandora is a party to the NPT; Shangri-La is not. The question
presented is whether a state can be bound by a treaty to which it is
not a party. Such is possible in limited circumstances, evidence of
which may be presented by the Agent of Pandora and denied by the
Agent of Shangri-La, based con the facts in the Jessup problem. These
include:

(a) Has Shangri-La consented to be bound by the NPT? Vienna
Convention art. 34.

(b) Have the two countries amended their Cooperation Agreement
in this regard? Id. art. 39,

If one of these circumstances is not shown, then Vienng
Convention article 30, paragraph 4(b) should apply. The provision
provides that when a later treaty relates to the same subject matter as
an earlier treaty, and when one state is party to both treaties, but
the gsecond state is party to only one treaty, "the treaty to which
both states are parties governs their mutual rights and obligations.”"

4. Can the demand be justified under any other rule of inter-
national law?

The issue may arise as to whether the rules embodied in the NPT
actually reflect (or codify) ‘rules of customary internatiocnal law.
Evidence may be presented (or denied) that customary international law
binds Shangri-La according to the provisions in the NPT. Thus the
Court must decide whether the practice of states reflects such rules.
In this regard evidence may be presented that the NPT embodies peremptory
norms of general international law (jus cogens) which bind all states
and renders void any treaty {(such as the Cooperation Agreement) to the
contrary. Vienna Convention art. 53. A peremptory norm is one "accepted
and recognized by the international community of states, as a whole as

a norm from which no derogation is permitted.” Id.
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5. If the NPT or some other rule of international law is
applicable to Shangri-La, does such proscribe Shangri-La's use of
any nuclear explosive device?

The Court musk decide in this circumstance whether the NPT {or
other xule} is intended to prohibit the use of any:rnuclear explosive
device, or whether such devices are permissible if used for peaceful

civil purposes. This is again a question of treaty interpretation

and the practice of state parties since the entry
into force of the NPT, as the Agents may show.

6. If the demand was justifiable, is Shangri-La's refusal to .
meet the demand a material breach?

If the demand is justifiable, then Shangri-La's refusal is a
breach. In order to determine if the breach was material, the object
and purpose of the treaty must be examined, as before.

B. In View Of Its Obligations Under the NPT, Is Pandora’s Demand

That Shangri-lLa Agree To Place Its Enitre Fuel Cycle Under I.A.E.A.

Safeguards A Material Breach?

Article III, paragraph 2 of the NPT provides that each state
party (g.g., Pandora) shall not provide fuel to a non~state party (e.g..
Shangri-la) "unless the scurce or special fisionable material shall be
subject to...{Z.A.E.A.] safeguards.” In determmining whether the demand
is justifiable, it is necessary for the Court to undergo a similar
analysis as that in the preceding section (concerning Pandora's demand
that the fuel not be used for any nuclear explosive device). In this
analysis ;he practice of state parties to the NPT since the entry in
force ;f the NPT is.of especial importance, and should be delineated

by the Agents. The acguiescence analysis is of minor importance, as

Shangri-La has clearly contested the 1976 Pandorian demands.
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C. In View of Article XII, Paragraph A Of The Cooperation Agreement,
Is Pandora's Demand That Shangri-La Agree to Place Its Entire Fuel
Cycle Under I.A.E.A. Safeguards A Material Breach?
Article XI of the Cooperation Agrement grants Pandora the right
to demand the application of safeguards to paterials and equivment suoonlied
w Pandora. Article XII, paragraph A suspends such right, but only
"to the extent that...Pandora agrees that the need to exercise such
rights is satisfied by [the trilateral safeguards Agreement]." Conse-
duently Pandora demands, on the basis of this suspension provision,
that safeguards be placed on the entire Shangri-La fuel cycle. The
demand is placed in issue on the basis of section 6 of the I.A.E.A.-
Pandora-Shangri-La Agreement, whereby Pandora agrees to suspend its
rights under article XI, during the time that the ‘specifieé materials
are listed in the I.A.E.A.'s inventory. The latter is still the case.
The resulting apparent conflict must be resolved on the basis of ‘an
interpretation of the two treaties. .
Under international law, when the parties to an earlier treaty are
also parties to a later treaty, the earlier treaty applies only to the
extent that its provisions are compatible with the provisions of the
later treaty. Vienna Convention art. 30, para. 3. This rule applies
even though the later treaty (as in this case) includes a third party
{(the I.A.E.A.). Id. art. 30, para. 4. The interpretation of the
provisions should considexr the following:
(a) can the provision; be read consistently?
(b) What has been the practice (if any ) of other states in
regard to similar provisions in civil nuclear cooperation agreements?
{c) Can any intent or agreement on the part of both parties be
showe that displaces the normal treaty conflict rule above?

{d) Is such treaty conflict rule actually accepted by the over-
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whelming majority of states?

(e) Was either provision intended to permit one party to uni-
laterally modify other provisions in the treaty (e.g., the fuel supply
commitment}?

(f) Does Shangri-La's willingness to apply I.A.E.A. safequards to
the reprocessing cycle affect the issue?

If it is found that the demand is not justifiable, and Pandora
thus guilty of breach, the same methods as before must be used to deter-
mine materiality.

p. In View Of Article II of fhe Cooperation Agreement (Subjecting

The Agreement To The Laws In Force In The Countries}, Is Pandora's

Demand That Shangri -La Agree 70 Place Its Entire Fuel Cycle Under

I.A.E.A. Safeguards A Matexial Breach?

A generally accepted principle of international law is that the
provisions of municipal law cannot prevail over the provisions of a
treaty. See MCNAIR at 100-01. If,however, the treaty in question pro-
vides for the application of municipal law, then the municipal law is
incorporated into the treaty, in a sense. The extent of the effect of
municipal law on the treaty thus becomes a guestion of interpretation
of the treaty.

Article II of the Cooperation Agreement provides that the Agree-
ment is subject to "the applicable laws, regulations, and license
requirements in force" in the two countries. The September 1976
Pandorian statute requires the application of I.A.E.A. safeguards to
the entire fuel cycle. In interpreting the intent of the state parties
with regard to this provision, a number of issues are raised:

{a) Does. the. language apply only to: legislation, etc., in force
at the time of the entry into force of the treaty or does it apply to
any legislation at any time that the treaty is still in effect?
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(b) Was the intent that only subsidiary matters be regulated by
the laws, regulations, and licensing requirements, ox is the very bhasis
of the treaty -- nuclear cooperation —— subject thereto?

{c) Was it within the knowledge and intent of the parties that
since licensing requirements, etc., constantly change in most countries,
that it would be necessary for each country to change the requirements
after the entry into force of the agreement?

(d) If the latter is so, did the parties intend any limitations
as to the extent of change (e.g., only to subsidiary matters, as indicated
in (b)?

(e) Since there is no corresponding provision in the trilateral
agreement to correlate to article IT of the bilateral agreement, was
the intent then that the "subject to the applicable laws..." language
did not contemplate changing from the more limited safeguards scheme in
the trilateral to the full safeguards scheme possible in the bilateral
{(i.e., the trilateral agreement, as the later treaty, may be inconsistent
with the bilateral, and thus the trilateral safeguards scheme only should
apply, and the latter scheme is not "subject to the applcable laws...").
In considering this proposition does the fact that section 31 of the
trilateral agreement allowsfor a termination of the trilateral agreement
{under certain conditions) have any relevance to thé qguestion of the
intent of the parties to supersede the intent of the bilateral agreement
{note that this issue also applies to the apparent conflict between
article XII, paragraph A of the bilateral and section 6 of the trilateral,
discussed earlier in part IV, sectiony?bgngh?s memorandum) . The guestion
of the NPT's application to Pandora's obligations also arises, in that

if one safeguards scheme is not appropriate, then does the NPT scheme become

relevant? Thus the issues in part IV, sectiongZ and B become relevant
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to this issue,

If a breach is found, the considerations concerning materiality
aD-DIV-

E. In View Cf 'Yhe Termination Provisions Of The Trilateral
Agreement, Is Pandora's Demand That Shangri-La Agree To Place Its
Entire Fuel Cycle Under I.A.E.A. Safeguards A Material Breach?

Even if Pandora has a justifiable claim against Shangri-La, the
question arises as to whether Pandora's metnoa was-juStifianle. Section
21 of the trilateral agreement establishes a scheme for "any noncompliance”
with the trilaterzl agreement. Section 31 provides for a termination
procedure. Several considerations in interpretation are thus raised:

(a2) should these trilateral procedures be the exclusive means
of dealing with any alleged noncompliance, rather than the procedures
agreed to in articles XI and XTI, paragraph A, discussed in part IV,
section C of this memorandum?

{b) Does the language in part 2{b} of the September 1976 Pandora
diplomatic note have any relevance in this regard (the note alleged that
Pandora had a right under article XII, paragraph A of the bilateral
agreement to deéérmine if the trilateral safeguards were adequate)?

{c) Thus, which agreem=ant contrels in regard to noncompliance?

If it is found that an improper procedure was used, is such a
material breach?

F. Are Pandora's Demands Justified Under The Doctrine Of Rebus Sic

Stantibus?

Under the doctrine of rebus sic stantibus, an unforeseen fundamental
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change of circumstances since the conclusion of a treaty may be invoked
as a ground for terminating or withdrawing from a treaty only if the
existence of the original circumstances was an essentizal basis of the
treaty, and if the effect of the change is to radically transform the
extent of obligations still to be performed under the treaty. Vienna
Convention art. 62. If Pandora can establish such a fundamental change
in circumstances, such can justify its action if the Court has found
that otherwise Pandora would be in breach.

v. YHAT ARE THE CONSEQUENCES QF A MATERIAL
BREACH BY EITHER PANDORA OR SHANGRI-LAZ

If the Court finds that either party is in material breach, then
the Court has several options.

(a) It can declare that the treaty is terminated.

{(b) It can order the payment of actual or moral damages. Chorzow
Factory Case, {1923} P.C.XI.J. ser. A, No.9.

(c) Whether the Court can order the specific performance of a
treaty is a difficult question. While the Statute of the I.C.J. does
not confer an express power of specific performance, it has been said

that such power is implicit. C.W. JENKS, THE PROSPECTS OF INTERNATIONAL
ADJUDICATION 419 (1964), In the Free Zones Case, [1932] P.C.I.J. Ser.A/B,
No. 46, the P.C.I.J. ordered the French government to perform a specific
act in accordance with a treaty. The Agents, if either requests specific
performance, should address themselves to the issues involved with this
question; i.e., whether there is in fact an international law of

specific performance, whether it applies to the performance of treaty

obligations, whether the rule is applicable in this case, etc.





