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STATEMENT OF JURISDICTION

Pursuant to Article'éb, Section } of the Statute of the
International Court of Justice, the Government of the ﬁnited
states‘of Ameriéa and the Government of the Republic of France
have agreed to submit to thg.jurisdiction of the International
court of Justice- for decision upon their differences as described
in the compromis. The International Court of Justice shall
decide the controversy in accordance with tﬁe applicable rules
of law described in Article 38 of the Statute of the International

Court of Justice.
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* STATEMENT OF FACTS

The parties have stipulated to the facts in this  dispute.
Applicént's memorial incorporates by reference those.facts as

stipulated in the Special Agreement.
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QUESTIONS PRESENTED

I.

Whether the Foreign Investors Act is a valid prohibi-

tion against entry of aliens.
| II.

Whether the Foreign Investors Act is a valid regula-

tion of economic acfivity of aliens within the United States.
III.

Whether the forfeiture of stock illegally'obtained by
CANIND was necessary and appropriate to effectuate the pur-
poses of the Act and was in compliance with international law.

Iv.
~ Whether the Foreign Investors Act is an economic sanction
appiied to protect the domestic economy.of the United States
from foreign economic intervention and is valid under inter-
national law.
v.

Whether the payment by CNFP to CANIND instead of AMERIND

is both an injury to AMERIND ané a violation of the rights of

the United States under international law.

xi



SUMMARY OF ARGUMENT

The United States.may bar aliens from entering and the
_Foreign Investors Act is intended to do so.‘ CANIND was
in violation of the Act.

The United States may bar aliens, after legal entry,
from economic .areas Which it feels are vital to the United
States economy and security.

The forfeiture of stock was a penalty which was necessary
to the purpose of the Foreign Investors Act and was proper
under international law.

The United States was justified in enacting the Foreign
Investors Act as a means of economic self-protection and the
Act meets the emerging standards governing economic self-

- protection.

The payment by CNFP to CANIND was an injury to the rights
of AMERIND and the United States as trustee in ownership for
AMERIND. France, by its actions has caused injury to both
AMERIND and the United Statés.

International law requires that France, in an inter-

national forum, may not impose its ordre public to invalidate
the actions of the United States, which are valid under

international law.
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_ARGUMENT AND AUTHORITIES

I. THE FORIIGN INVESTORS ACT RESTRICTS THE ENTRY OF ALIENS INTO
ECONOMIC ACTIVITIES IN THE UNITED STATES AND IS VALID UNDER
INTERNATIONAL ILAW.

A. Under International Law, States May Deny Entry
+to0 Alien Persons, Corporations and Investments.

In the absence of treaty, admission of aliens by a State is
wholly within the discretion of the admitting State.1 There are
no minimum standards to which a State, under ;nternational law,

2 Based upon its territorial sovereignty, a State

must conform.
may exclude aliens from all or part of its territory. In practice,
States rarely exercise this right to its fullest extent. However,
the failure to do so does not detract from the legal valiéity of

3 Furthermore, the right to egclude extends to alien

the right.
corporations and alien ihvestments;

As evidenced by international practice, States have tradition-
ally denied investment by foreign'nationals in certain areas of
their economy. France and Canada, as well as the United States,
have enacted legislation precluding or regulating such investment.
France requires prior govérnment approval for all direct invest-
ment by foreign inyestors. Noticé of proposed acquisition must
be given 60 days prior to acquisition and the Government of France
maf deny the application at its discretion.4 Canada, in its

Foreign Investment Review Act of 1973, provides for standards

which may preclude investment in stock and bases the standards

-1~



upon a desire to protect the economy apd control the use of Canada':

natural resources.”® This is similar to the standard provided by

the Securities Exchange Act of 1934 as amended by the Foreign
Investors Act of 1975 (hereinafter referred to as the Foreign
Investors Act) enacted by the United States.

The legislative acts of both France and Canada are prior
prohibitions against entry of foreign investment. They set ué
barriers against alien investment deemed harmful to the State,
and any attempted investment in contravention of the iegislation
is nugatory. Thus the Foreign Investors Act is similar in purpose
and scope to the legislation of France and Canada. Furthermore,
legislation‘of this nature is in accord with the common practice
of other States, including inter alia, the United Kingdom and
Japan.6

B. The Foreign Investors Act Proéerly Controls the

Entry of Certain Alien Investments into the United
States.

The Foreign Investors Act requires that all aliens whose
governments have engaged in boycotts or discriminatory t£ade
practices report to the Securities and Exchange Commission their
intention to purchase 5% or more.of securities in an American
company. This report must be filed 30 days before. the acquisition.
[§13 (d) (1) (B)]. Thereafter the President, upon the recommenda-
tion of the Commission, may prohibit such acquisition if he finds

that it would be harmful to the economy or national security of the



united States. [§13° (d) (1) (D)].

Tt is plain that the Foreign Investors Act is a non-discrimi~
natory, non-retaliatory measure designed to control the entry of
new foreigu investments into the United States. It only requires
reports prior to acquisition from.foréign investors whose govern-
ments have engaged in certain practices. It then provides for a
careful high level determination of whether any particular invest-
ment would be harmful to the vital interests of the United States.
It is not an indiscriminate measure of retaliation against aliens
by reason of their government's actions.

Any doubt as to the status of alien investors under the Act
should be resolved prior to investment. Initially, the alien
investor must determine whether his proposed acquisition is in a
company within the cateéory‘regulated by the Act. Second, he must
determine if hé is within the class of aliens prohibited from
investing in such companies. Tﬁe alien has a choice of either
seeking an official determinatiqn of his status before any acqui-
sition is made, or of accépting‘the consequences of his own
evaluation.

C. CANIND Violated the Requirements of the Foreign
Investors Act.

The Foreign Investors Act was enacted in January, 1975 [C-1]
and’ thus became effective prior to CANIND'S acquisition of stock in
AMERIND. [B-3]. CANIND failed to meet any of the filing require-

ments of the Act. [B-3]. CANIND, as a corporation controlled by

-3-



saudi nationals, was on notice that it might fall within the
class of persons required to make a report 30 days prior to their
acquisition. [D-2] Particularly in light of similar legislation
enacted by Canada, CANIND, as a Canadian corporation, either knew
or should haye known of the restrictions provided by the Foreign
Investors Act. Moreover, if CANIND had filed the required notice
prior to acquisition, or at least consulted on the matter, the
United States would have been in a position to make its decision:
so as to avoid any injﬁry to CANIND And avoid the necessity of
vindicating its own law by the imposition of a penalty. CANIND
cannot complain, when, in spite of adequate notice, it violated
and possibly attempted to circumvent the laws of the Uni£ed States.7
II. THE FOREIGN INVESTORS ACT REGULATES THE ECONOMIC ACTIVITY

OF ALIENS IN THE UNITED STATES AND IS VALID UNDER INTER-

NATIONAL LAW.

_According to customary international law, States may regulate
the activities of aliens after entry. In this regard, "[i]lnternal
economic policies and aspects of foreign policy may result in
restriction on the economic activities of aliens."8 The United
States has consistently classified areas fo;bidden to foreign
investment through legislation such as the Federal Aviation Act
(aircraft)gand the Communications Act (radio and television

10
stations). The Alien Restriction (Amendment) Act provides the

11
same type of regulation in the United Kingdom. France regulates

the activities .of aliens within the country and érovides for fines



and penalties for their violation.'?

However, the right to regulate is subject to the condition
that the international minimum standard of treatment be met.

The standard requires that the actions of the host State "...not
amount to~an outrage, to bad fai;h, to willful neglect of duty or
to an insufficiencf of éerrnmental action...."13

Applicant suﬁmits that the treatment of CANIND pursuant to the
Foreign Investors Act conforms completely to the international
standard of justice. The Act, as applied to CANIND was neither
arbitrary, outrageous nor in bad faith. AMERIND operates oil
refineries producing gasoline and petrochemical products and is
thus a user of certain of the Unite@ States most important natural
resources. (B-2]. AMERIND is in a sector vitdl to both the continu-
ed well being of the United States economy and to its national
defense. Clearly the regulation of AMERIND's ownership is con-
-sistent with international praétice and constitutes a legitimate
exercise of the police power of a State.

Moreover, the Act was applied in a procedurally fair and
impartial manner. CANIND was on notice as to the provisions of the
Act prior to its acquisition. [D-2]. The Act entitled CANIND to a
hearing before the Commission. [§13(d) (1) (D)]. CANIND had full and
fair access to the courts of the United States,.including a right

14

to request review by the Supreme Court,” .and CANIND took full

advantage of that right. [B-4). Thus any consequence arising from



the action of CANIND is due solely to éANIND's'failﬁre to obey
the law.
1IX. THE FOTFEITURE OF STOCK ILLEGALLY OBTAINED BY CANIND WAS 4

NECESSARY AND APPROPRIATE TO EFFECTUATE THE PURPOSES OF

THE FOREIGN INVESTORS ACT AND WAS IN COMPLIANCE WITH

INTERNATIONAL LAW.

It is patent that the purpose of the Foreign Investors Act is
to protect and control ownership in those companies vital to the
economy and security of the United States. A further purpose is
to insure that natural resources of the United States which are
controlled by such companies be used solely for the 5enefit of the
American people. No penalties would have been imposed on CANIND
had it complied with the requirements of the Act. The forfeitﬁre
of the stock acguired by CANIND is necessary to prevent possible
surreptitious acquisition of stock.

Applicant submits that the penalty is proportional to the
offense in that deprivation of il;egally obtained stock is the only
deterrent sufficient to prevent future attempts at acquisition.

A provision providing divestiture with compensation would not serve
to discourage attempted violations of the Act. In fact, surrep-
titious acquisition might be encouraged if alien investors know
that they will éuffer no loss if caught. Because of the procedural
safeqguards accorded alien investors by the Unites ététes, any
divestiture of improperly obtained ownership can and will take time.

While in the instant case it took less than six months for the

Commission to make its determination, for that determination to be



reviewed by the President, for the Disfrict and Appellate Courts
to decide the matter and for the Supreme Court to deny ceftiorari,
this is not .iikely to.be the general pattern. More likely alien
owners who surreptitiously purchase American companies will have
ample time to reap substantial economic and political gains before
action can be taken against them. Only if these possibilities are
denied to them by complete forfeiture of their interest can the
Act be effectively enforced.

Indeed, forfeiture has long been recognized as the appropriate
remedy in international law where it represents the only efficacious
means of securing the basic purposes of national regulation.
Forfeiture under the Act is comparable in its necessity to the long
established right of a State to confiscate the catch of fishermen
illegally fishing within a restricted fishing zone delimited by

the State.15

Confiscation has also been applied as a proper penalty
for violation of customs laws, aﬁd has been extended to the confis-
ation of an offending vessél engagéd in a prohibited trade.16

It is axiomatic that a State may protect its citizens from
traditional criminal acts perpetrated by aliens.i7 States also
have, it is submitged, an even greater right to protect their
citizens from acts Qf aliéns whicﬁ threaten to déprive their people
of natural resources vital to their economic well being and defense.

The natural resources of a State belong to all the citizens of

that State and the government of the State as trustee. The State



may therefore determine how and by whom the natural resources of
the State will ke utilized, and may prohibit the use of such natu-

18 If an alien illegally obtains owner-

ral resources by aliens.
ship of either the resource itself or the means of exploiﬁing the
resource then "confiscation may be a step towards restitution to
the true owner. Restitution to the true owner unlawfully dispossed,
is not, of course, confiscation since it reestablished a superior
title and ends a defective one.“19 |
In the case before this Court, CANIND.illegally obtained
control of a company which both controls and utilizes a critical
natural resource vital to the economy and national security of the
United States, [B-2]; a resource which the United States éovern—
ment is sworn to protect for the benefit of all American citizens.
The forfeiture penalty 6perates to return control to the rightful
owners of-the natural resources of the State. Consequently, the
penal£y is proportional to the threat and is the minimum needed
to achieve the purposes and objecﬁives of the Foreign Investors
Act valid under international law and practice.
IV. THE FOREIGN INVESTORS ACT IS AN ECONOMIC SANCTION APPLIED
TO PROTECT THE DOMESTIC ECONOMY OF THE UNITED STATES FROM
FOREIGN ECONOMIC INTERVENTION AND IS VALID UNDER INTER-
NATIONAL LAW, .
The interdependence and interpenetration of national economies
renders each State susceptible to foreign intervention and manipu-

20

lation of its domestic econcmy. The crucial significance to the

general welfare of a State and its people of key industries and
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resources tends to increase the sensitivity of a State to world
economic conditions.  For this reason, individual States have been
prone to apply increasingly broad énd rigid economic sanctions for
the proteétion of their domestic economic interests.21 This
practice, which has existed in various forms for centuries, has
reached a point of such unifofmitf as to warrant recognition under
customary ‘international law. Yet, gecause the pragtice can and
has been abused there are emerging standards limiting the purposés
for which and the methods by which States may engage in economic
self-protection. It is imperative that this Court at once affirm
both the right and the limits upon that right, in order that
internatibnal law will continue tec evolve as a force for the preser-
vation of world order;

A. International Practice Establishes the Right of

States to Use Economic Means of Self-Protection
in Response to External Economic Threats.

The prerogative of all Séates to take action in defense of
their essential sovereign rights is, as a general concept, uni-
versally recpgnized.,z2 This right is usually considered a funda-
mental and intrinsic a;pect of sovereiénty. France, Canada and
the United States, as well as viftually all other States, frequen-
tly exercise this right through the adoption of economic measures
designed to counter external economic threats. Such devices as
tariffs, import—export quotas, exchange controls, dumping duties

and the like have been utilized for the protection of the domestic



economy.23 There has been general acquiescence to and acknowledg-
ment of the competence of sovereign States to unilaterally adopt
such measures.24 It is this practice that has given birth to some

multilateral treaty regulation.25

Such regulations also imply
recognition of the existence of an underlying right of States to
adopt such measures. But it dlso plain that the world lacks a
comprehensive set of standards governing such conduct. Filling
this hiatus is an importanp function of customary international
law. Considering the potentially severe consequences of economic
conflict,26 and in view of the fact that economic coercion is now
often used to advance political or ideological as well as purely
economic ends,27 it seems incumbent upon this Court to aid in the
28

development of appropriate international standards.

B. Emerging International Standards Must Govern the
Exercise of Economic Sanctions by States.

The principle of non-intervention is firmly established in
international law.29. As a corollary, a State may take measures
of self;protection in response to or in anticipation of any act,
whether economic or otherwise, which would constitute an inter-
vention prohibited by international law in the affairs of that
State.30 The threshold issue in each case must concern whether an
act of such character or magnitude as to constitute an intervention
has’ occurred. An essential characteristic of intervention is not

only the means used in intervening, but the intent of the perpe-

trator.31 Measures of economic self-protection must always be

~10~



sproportional to the threat. Only neéessary action should be

dﬁkenfsz and the consequences of these actions should be primarily

sgerritorial.d3
1. The Foreign Investors Act Was Promulgated

in Response to an Imminent Threat of

Economic Intervention in Crucial Sectors

of the Economy .

“In the case of the Foreign Investors Act two conditions are
sset “forth before any sanctions may be imposed. First, the govern-
-ment 'of the alien seeking to invest in an American company must
*have :engaged in boycotts or other discriminatory trade practices
which :injure the United States or‘the World economy.
ESX3(d) (1) (B) (ii)]}. Second, theig must be a finding in the par-
Hicular case th;t the acquisition of ownership would be harmful
+0 the United States. [§13(d) (1) (D)]. It is apparent that if the
nationals of any foreign country whose government engages in such.
dikscriminatory £rade practices gain'control of impor;ant American
resources, that control may be the mechanism for an economic
sdmtrervention in the United States of the most serious nature. If
z=my ‘form of economic intervention is prohibited under international
law, ;such control would certainly be the first to qualify.

2. The Operation of the Act Conforms with Inter-

national Standards Governing the Legitimacy
of Particular Acts of Economic Self-Protection.

'If, in any particular case, the acquisition of ownership
axtually poses no real threat of intervention in spite of the

dtisscriminatory practices of the alien purchaser's own goverment,
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the Foreign Investors Act permits the acquisition. Not until the
president has found an actual threat of harm does the Act resort
to its sanctions. [§13(d) (1) (D)]. Moreover, forfeiture of any
securities acquired in violation of the Act is a proportional and
appropriate response when compared to the magnitude of the threat.
The sanciion is not retaliatory in thét no penalty is exacted
beyond the level necessary to remove the threat.

Transfer of ownership is the minimum level of deterrence caéa-
ble of inducing a reduétion of the threat. The Uni?ed States,
faced with an imminent danger of economic intervention was pre-
sented with three alternatives. It could do nothing,34 retali-
ate,35 or it could seek to forestall intervention before consum-
mation. This latter is tﬁe method adopted by the Act, and is the
method least likely to bring harm to foreign nationals. Neces-
sary to the effectiveness of this alternative, however, is a non-
trivial penalty. Were the United States to compensate alien
investors for the forfeiture of securities wrongfully acquired
under the Act, the effectivenesé of the deterrent would be destroyéd.

Finally, the facts of the instant case show that a significant
nexus of factors exists relating the éct of economic.self—pro-
tection to the territory of the United States. The securities,
issued by an American corporation, were acquired in the United

States under regulations established by the United States govern-

ment. [B-1,3]. The United States government was owner of record



at the time the shipment of plastics was dispatched from the Uﬁited'
States to France. [B-4,6]. Most importantly, it was the domestic
economy and the national security of the Uﬁitéd States which were
threatened:

C. The United States Is Not a Party to Any Treaty

Which Limits or Prohibits the Measures Provided
for in the Foreign Investors Act.

Applicant submits that, upon a review of the multilateral
treaties in force to which the United States is a party, there are ,
no provisions limiting or forbidding the opeiation of the Foreign
Investors Act. The only applicable bilaterél treaties are the
1933 Agreement between tﬁe United States and Saudi Arabia, which

36 and a 1951 Treaty

provides for most favored nation status,
between the United States and Denmark which provides for compen-
sation for property taken for a legitimate public pur.pqse.37

By their own terms the treatries are inapposite. Article V
of the Agreement with Saudi Arabia declares that ", .. should the
Government of the United States of America be prevented by future
action of its legislature from carrying out the terms of these
stipulations, the obligations thereof shall thereupon lapse."38
Treaties are to be interpreted according to their plain meaning,
and subsidiary means of interpretation are to applied only where

39 In the instant case, there is no ambiguity.

ambiguity is found.
The Foreign Investors Act, insofar as it contradicts any MFN

privileges in tlie Agreement with Saudi Arabia, has. effected a
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corresponding lapse of obligations.

v. THE PAYMENT BY CNFP TO CANIND INSTEAD OF AMERIND IS BOTH
AN INJURY TO AMERIND AND A VIOLATION OF THE RIGHTS OF THE
UNITED STATES UNDER INTERNATIONAL LAW.

A. Payment by CNFP to CANIND Is an Injury
to AMERIND.

CANIND acduired 100% of the s;ock in AMERIND by February 14,
1975 in violation of the Foreign Investors Act. [B-3]. AMERIND,
on February 27, entered into contracts.with ANP and CNFP providing
for payment to CANIND. [D-1]. On June-4, 1975, AMERIND shipped
goods to CNFP. [B-6]. Shortly before, on May 29, CANIND, by reason
of the action of the United States, ceased to have any owner- -
ship rights in AMERIND whatsoever. [B-4]. Since the right of
AMERIND to the proceeds of the contract is absolute, any payment
to CANIND from this point on was an injury to AMERIND and a
deprivation of its property in the contract; Moreover, CNFP was
notified of the termination of CANIND's interest by the United
States and was requested to make payment to AMERIND. [B-6]. Al-
though the United States, and not the management of AMERIND, insti-
tuted the notice and request, the mere fact that CNFP's payment
was technically in accord with the contract should not be allowed
to obscure the basic fact that CNfP knew that payﬁent to CANIND
would cause injury to AMERIND.

B. A State Has the Right of Diplomatic Protection
of Its Nationals.

A State may extend diplomatic protection to its nationals if
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the national has suffered an injury and has a genuine link with
40

the State. Any injurf to a national may be considered an injury
to the State. The right to intervene is not dependant upon a
request by the national for such intervention.

C. The United States May Extend Diplomatic Pro-

tection for an Injury to AMERIND even Without
a Request by AMERIND.

AMERIND is iqcorporated'in the United States [B-1] and all of
its shares are owned by the Secretary of the Treasury aé trustee,
[B-4]. There is thus a.genuine linhk between AMERIND and the United
States and, therefore, the United States may extend diplomatic
protection to'Qhe rights of AMERIND. The injury to AMERIND is an
injury to the United States. For these reasoné, the refusal of
France to accede to the request of the United States is a delict.
As such, France is in violation of international law and is liable
for the actions of its courts which cause injury to the United

41

States.

VI. INTERNATIONAL LAW REQUIRES THAT FRANCE RECOGNIZE THE
ACTIONS OF THE UNITED STATES.

A. The Customary Practice of States Establishes
that Domestic "Ordre Public" Is Controlling
Only When the Act of the Foreign State also
Violates International Law.

An analysis of international practice shows that in an over-
whelming number of cases, domestic courts have refused to recognize
foreign laws contrary to their "ordre public" only when those laws

42
were also violative of international law. Furthermore, a numbexr
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of national decisions have indicated that, unless violative of
international law, foreign legislation will not be deemed offensive
to the domesiic "ordre public.“43 To not give effect to that pro-
position in the present case would be to contribute to an erosion
of the legitimacy of the international law and of its ability to
preserve international peace and oraer.

B. International Law Cannot Permit a State to

Assert Its Domestic "Ordre Public" in Such

a Way as to Defeat Actions by Another State
Which Are Valid Under International Law.

The guiding and essential function of international law is the
preservation of peace and the maintenance of order and continuity
in the relations between States. "The rules of law binding upon
states...[were]...established in order to regulate the relations
between these co-éxisting independent communities or with a view
to the.achievement of common aims."44 If, in a case with trans-
national elements, a domestic court were to refuse recognition to
a foreign law simply because that law violated the forum's own
notions of "ordre public", the refusal of recognition would be
tantamount to giving extraterritorial effect to the forum's own law.
The problem is reciprocal. The only means of resolving this impasse
is to insure that international law is the touchstone of national
action. If the foreign State's actions conform to international
law they should be recognized. If they do not, the forum State
may disregard them. To permit unilateral State action, through an

extraterritorial extension of domestic "ordre public" to frustrate

-16-



actions of 9£her:States which are in conformity with international
law endangers the efféctiveness of those standards. To allow a
State to contradict ipterpational law mérely by a citation of its
parochial, perhaps afﬁitrary, sgﬁse of "ordre public" diminishes
_any normative powers curren#ly péssessed,by the regime of inter-
national law. In order for international law to retain validity
and remain a viable force for the preservation of peace and world
order, this Court @gst refuse to sanction the-discretionary alter-
nation of international standards by a State. There can be no rule
of law where the application of £he law is~optional.-

The present case provides a good example of the effects of a
contrary position. It would meaﬁ.that a Sfate, such as the United
States, although acting in full compliaqée with international law,
might find its rights curtailed-by‘the‘éxtension of another State's
"ordre éublic." It would put U.S..corpofations engaging in trans-
national business in a positioﬁ where their international contraét
rights would be subiect to discretionary nullification. Such
corporations would effectively be barred from international business,
and rights of the United States under international law would be
severely impaired. |

C. The United Stétes Is Entitled, Under .Inter-
national Law, to a Judgment Declaring that

Payment for the Plastics Delivered to CNFP
Should Have Been Made to AMERIND.

It may be true that this Court is not competent to instruct

the courts of France to disregard their domestic "ordre public."

=17~



Yet the Court can, and should, impose liability upon France for
violating its international legal obligations. International law
does not sanction an extension of French "ordre public" beyond
French borders when such extension invalidates actions of the
United States which are proper under international law.

A distinguished member of this Court, G. G. Fitzmaurice, has

declared:

It is generally admitted, and there is ample author-
ity for the view, that the judgements of municipal courts
applying international law will, if they misapply inter-
national law, ipso facto involve the responsibility of the
state ... even though rendered in perfect good faith by an
honest and competent court. The judgment of a municipal
court misapplying international law is either per se a
direct breach of international law ... or it will lead to
such a breach if duly acted upon by the State. In either
case, the state is internationally responsible for the breach
if it occurs.45

Consequently, even if France acted in conformity to its domestic

law in'tenderingupayment to CANIND, it nevertheless remains liable

46

to the United States, under international law for injury so

caused.
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CONCLUSION

On the hasis of the authorities and reasoning presented,
.Applicant respectfully requests that this Court direct France
o -pay the United States, as trustee for AMERIND, the wvalue of

-the .plastics delivered to CNFP.

Respectfully submitted,

2oy D Cyotr?

Roy&b. Axelrod

Robert N.

Benedict P. Kuehne
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