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~Special Memorandum for Judges

I. Overview of the 1975 Problem

The focus of the 1975 Jessup Problem is upon the recurrent
disputes over transnational pollution. It is often said that
pollution knows no national boundaries; and with the transfron-
tier movement of pollutants from a source in one nation so as to
injure individuals and preperty in a neighboring state, the fol-
lowing primary international legal issue is raised: What is the
responsibility of a State (here, Karma) for activities (both pub-
lic and private) in its territory which cause injury to the en-—
vironment of its neighbor (here, New Helios)?

Only recently with the growing worldwide concern with the
environment, has the above question received much..attention. As
a result, the international norms governing transfrontier pollu-

"tion are still in an embryonic stage. Thus, mich of the argument
generated by this Problem will involve the nature and extent, un-
der existing international law, of a nation's obligation to re-
frain from, prevent, or give pricr consultation on existing or
possible sources of transnational environmental injury.

In addition to the emerging body of international law and
customary river law, the parties to this dispute are bound by the
terms of the 1923 Treaty (Annex B) which regulates, in a rudimen-
tary way, the use of the Upper Peace-International Lake-Lower .
Peace drainage basin. The rather general language of the Treaty
will provide ample opportunity for arguments over textual inter-
pretation, while Karma will undoubtedly attempt to avoid any ob-
ligation under the treaty with assertions of .rebus sic stantibus
or changed circumstances. .

. An undercurrent of this year's Problem is the constant con-
flict between the "have" and "have-not" nations. Karma, a devel-
oping nation, will understandably emphasize its severe need for
economic growth and industrial development. To counter, New
Helios will assert the desireé for environmental preservation and
the plight of innocent victims of pollution.
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What follows is not a case-book solution. TTHIS™ year's Prob-
lem raises a number.of difficult, unresolved questions of intér-
national law, and judges should look for well-reasoned, documented,
and creative arguments Judges should not consider the substan-
tive merit of the disputants' -submissions, but only the quality of
their presentation.

If you wish to do further researéh, please consult the at-
tached bibliography.

II.- Some Thoughts on thé Issues

Issue 1 - Whether Karma's failure to prevent the dumping of
effluents and sewage from the paper mill and town into the Upper
Peace River constitutes a breach of her international obligations?

A. 1923 Treaty, Article II, para. I: "... neither State
shall polliute becundary waters or other waters running oevJe:n them
so as to injure the health or property in the other 3:tate.

New Helios will argue for an interpretation of these words,
which are similar to that of Article IV of the 1909 U.S.-Canadian
Convention Concerning Boundary Waters, "in accordance with their
ordinary meaning"” and "in light of [the treaty's] object and pur-
pose." See Vienna Convention on the Law of Treaties, Article 31
(). Since there is no mention of the source cf the pollution,
New Helios will assert that the treaty applies to any public or
private activity harming these "boundary waters" no matter its lc-
cation. Unless the Treaty is held to apply to the entire drainase
basin, the object of the Treaty would be rendered meaningless.

Although the pollution is a result of whclly private activi-
ties, the State of Karma may still be in breach of its treaty ob-
ligations under the concept of "attribution." There is still con-
troversy over this question, but it is generally agreed that a
State must, at a minimum, take reasonable measures to prevent its
citizens from undertaking activities which violate that Stzate's
- obligations. There is some authority (see Sohn & Baxter, Draft
Treaty on State Responsibility for InJurJ to Aliens) for the exis-
tence of absolute 11ab111ty where a treaty commitment is involved.



Given the inaction of Karma as to the -pollution emanating from
the mill-town, the standard chosen is not decisive, since a good
argument can be made that Karma was clearly negligent in her
failure to .fulfill hér international obligations.

. o
Thus, New Helios will submiL that Karma has failed to per-
form its Treaty obligations "in good faith" and in v1olatlon of
the well-accepted maxim pacta S5und servanda.

Karma will respond to these arguments by attempting to di-
vert the attention of the Court away from the words of the Treaty
. to the course of events thereafter, particularly:

1. New Helios's unreasonably long delay in protesting
against the pollution of the Upper Peace.

2. The wiilingness of New Helios to install the.water
purification facllities necessary to preservé the quality of its
drinking wate?.

) 3. The tremendous growth and ‘develcpment of Karma's
economy. )

The first two items lend supoort for an argument by Xarma
that New Helios has acquiesced to the pollution or, by its inac-
tion, permits a less strict interpretation of the Article II
prohibition. -

Relying essentially on Item 3, Karma will assert that this
50-year-old treaty clause is no longer binding under the doctrine
of rebus sic stantibus, that is, that a treaty ceases to be bind-
ing vhen the basic conditions upon which it was founded have es—
sentially changed. Xarma will cite the dramatic change in tech-
nology and its own dramatic economic growth as conditions which

make it undaly burdensome to preserve the prior rauher pristine
condition of the lake. -

B. "Customary International Envifonmental ng

State practice in this area is rather limited, and counsel
for New Helios will be hard pressed to show the existence of a




generally accepted norm of international law barring transfron-
tier pollution. New Helios should be expected to rely on the
following:

1. Principle 21 of the Stockholm Declaration: "States
have, in accordance with the Charter of the UN and the principlses
of internaticnal law .... the responsibility to ensure that acti-
vities within their Jjurisdiction and control do not cause damage
to the environment of other States ... " (See Documents Avpendix)

2. Trail Smelter Arbitration Bestween the U.S. and Canzia
(1938): "Under principles of international law, as well as the
law of the U.S., no State has the right to use or permit the us
of its territory in such a manner as to cause injury by fumes
or to the territcry of another or the properties or persons thers
in, where the case is of serious consequence and the injury is es-
tablished by clear and convincing evidence." -
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New Helios would argue that these two statements are evidence-
of "a genera 1ly accepted specific obligation to prevent transfron-
tier pollution. Additional support for this prepositicn may be
found in the writings cf the "most highly qualified publicists,”
including Eagleton. :

Karma will counter with arguments that internationazl law :
not evolved so as to include such a prohibition. Although ador
by the Steckholm Conference and affirmed by the U.N. General As—
sembly, the Declaration is not a binding legal document. As to
the Trail Smelter decision, a number of serious objectlons have
been raised:

(l [h]
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a. Canada had already accepted liability by the terms of
the arbifral Convention. Thus, the above statement is technically
dictum. -

b. This Convention directed the-Tribunal to use U.S. Su-
preme Court precedents, which it ‘did so apply, stating, with nc
discussion, that American law on water and air pollution was in
conformity with international law.-

¢. The Tribunal misinterpreted the decisions it applied.



C. Customary River Law

Perhaps the most important codification of existing customary
law regarding riverways is the Helsinki Rules, adopted in 1966 by’
the International Law Association, which is a private organization
.composed of legal scholars from primarily developed nations.

Judges should examine carefully the excerpts from the Hel-
sinki Rules to be found in the Documents Appendix. Of particular
importance is Article V which sets out the various criteria to be
considered in deciding whether a State is exceeding its "equitable
share" of the resources of an international drainage basin. Essen-
tially, these principles require a balancing of the "benefit of
the activity" v. "injury inflicted."

Karma might take a hard line by asserting what is known gen-

erally as the Harmon Doctrine --~ that is a claim of an absolute
right to use the waters within a State's territory, without any
recognition of claims made by co-rlparlans. The Harmon Doctrine

although it continues tc crop up in river disputes (Indus Rlver,
Columbia River) has generally been considered as obsolete. Fur-
thermore, the doctrine is inconsistent with Karma's.obligations

under ‘the 1923 Treaty. .

D. General Principles of Law Racovni"ed by Civiliged Na—
tions

; ‘New Helios may argue that the pollutlon of the Upper Peace
constitutes an "“abuse of rights" by Karma. It is generally recog-
nized that there are limits, under international law, to the exer-
clse of sovereign rights by a State. Depending upon the facts of
the particular situation, the exercise of such rights may be so
unreasonable and reprehen51ble sSo as to make such exercise con-
trary to international law.

One expression of this concept of "abuse of rights" is the
Roman doctrine of sic utere tuo ut a lienum (use thine own so
thou dost no harm to another). The Corfu Channel case (ICJ, 1949)
has been called the premier example of the use of sic utere in in-
ternational adjucation. In that ‘case, the Court recognlzed Tevery
State's obligation not to allow know1ngly its territory to be used
contrary to the rights of others."

Issue 2: Whether Karma's failure to consult with New Helios .
concerning the location and construction of the nuclear plant con-
stitutes a violation of international law?



New Helios will argue that the source of this duty to consult
may be found in the 1923 Treaty under -Article I and Article II,
para. 2. Under Article I, Xarma and New Helios "agreed to co-
operate and consuli" with -one another as appropriate on matters orf
mutual interest. Pursuant to Article II, para. 2, these States
agreed that, in furtherance of their resp0ﬂolb311+y not to pollute
"the boundary waters, "the paruIEb undertake to enter into specific
arrangements as anyronrlaue.

New Helios will argue that Karma's failure to notify her of
the plans Tor the construction of the plant is a flagrant viola-
tion of Karma's clear treaty obligations. KXarma will respond with
factual arguments to show that the plant, which is necessary to
meet the growing demand Tor electrical energy in Karma's expanding
economy, is not a matter of "mutual interest." Further, Karmza
will argue that on such a matter of high national importance, b i-
lateral arrangements and consultation woulid not be '“Dproprjate,"
as such reguirements would only serve to unreasonably delay and
perhaps retard its economic development.

New Helios might attempt to bolster its position by show*n-
the obligatior: to consult as generally accepted within interna-
tional law and consistent with Karma's obligation under the U.il.
Charter. )

As evidence of this oolivatﬁoﬂ New Helios will rely.on U.N.
General Assemblv Zesclution 2095 (1972) which is appendsd to this
memorandum. New Heliocs will cite Karma's failure to provide any
"technical data™ cr to make any attempt to coopav“te with HNew
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Helios on the question of the nuclear plant. Xar: will empha-
size the provisions of paragraph 3 of the Resolution which state
that the requirement of information exchange should nct be "con—'
strued as enabling each State to delay the programmss and proje
of exploration, exploitatﬁon, and develcpment of.<the natural r°—

sources of the States ln whose territory such progranmes and proj-
ects are carried out.'

Karma might also argue that U.N. Resolutions are not binding
under international .law, despite the fact that this particular
resolution-was adopted by a vote of 114 vaqtes to 0O, with 10 ab-
stentions. New Helics will assert, however, that this vote is in-
dicative of a general acceptance of the obligation to consult.

New Helios , in furtherance of this argument, will cite the quasi-
legislative function of the General Assembly where a "legal vacu-
um" exists, a position advanced by a number of publiecists.

Other support for the ex*stence of the obligation to consult
is the Helsinki Rules, Article XXIX, para. 1 and 2 (see Documents
Appendix) and the Lac Lanoux Arbltra ion. In lLac Lanoax, which
Involved a dispute over river diversion bntween France and Spain,




the duty to consult was characterized not as a "vyeto power" in the
hands of the lower riparian State, but »ather as an cbligation on
the part of the upper riparian State to take into consideration,
in a reasonable manner, the interests of the Adovnstream State in a
proposcd project.

Tssue 3: What relief, if any, is available to New Helios?

t operate

The principle that the obligation to make
from the breach of an internationazl enzatement
in international law. In the Chcruzow Factory
Court stated: |

" .. reperation must, as far as possible, wipe out all

the consegusnces of the illegal act and re-sstablish
the situation which would, in all probzability, have
exisved AT the act had not becn committed.™
. New Holios might, thus, request the fcllewing forms of repar-
ation:

A. Comnanszatic eady rincurrsd due to
the creraivicn of th2 . s ould argue, citing the
CncTtow Trnotory casa, at w2 ha igzticon to cay compen-
Sacicn ror mecerial damages suffered by MNew Heliocs and its citvizen

B. 1 s to fubture damages arising from
tha papo» ool R e 4 samie = aed
the papor il ss will ask the Court to declare

TV Faee g =3 o !
these peclliusti cies unlawful to the extent of
their expectcs mpact. Karnz mizhnt arzue that
suecn a judzme ©s i3 inszzpropriave, since there
has DQCQ no s is true of the nucliear plant) and
such a dceisi r reascnable comgromise.

C. ;njunctive Relief. New Helios snould argue that monetary
compensation is an inadcguate rem2ady 2s to the futurse injury re-

P ~ Hogy - [ S 1 < - ~ 3 FE} 2 3 3 o 33 -4
sulting frem the mill-town and_thoe projected ull CpelaTlcen of the
nuclear plant. Thus, New Heliocs should request that the Court ac-~
c}ara that Karma take nmeasures to prevent further polluiion of the
river system by the mill-town an at Xarma should not
cl
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car plant beyond its pre

. New Helios will argue that such relief is a -form of satisfac-
tion, censistent with international law as evidenced by the avail-

n
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ability of equitable remedies in many States (thus, a generzl
principle of law recognized by civilized nations) and the teach-
ings of publicists (i.e., Schwarzenberger).

Since this remedy is equitable in nature, counsel for Karms
might be expected to argue that the relief requested as to the nu-
clear plant would be unduly burdensome in relation to the futur:z
antlicipated injury to New Helios.

D. Negoti
Jurisdictizn Co

jations. Pursuant to the recently decided Fisheri:
ses (U.K. v. Iceland, ¥W. Germany v. Iceland), Nz
‘Helios miznt reguest that the Court declare both states "under
tual obligations to undertake negotiaticns in good f2ith for tha
equitable soluticzsn of their differences" concerning the utiliza-
tion of their shared water resources, and that the Parties taxe
into acccunt in these negotiations the Court's declarations in
this partvicular case on the future regims for the rivar systenm
l.e., endorsement of the doctrine of equitablie utiliization
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ANNEX B

1923 Treaty of Amity, Friendship, and Economic Cooperation

ARTICLE I

In order to carry out the purposes and objectives of this
Agreement, the States of Karma  and New Helios agree to
cooperate and consult with one another as appropriate

on matters of mutual interest.

ARTICLE II°

Paragraph 1. Both States agree that in keeping with the
general aim of amity, friendship and economic cooperation,
neither State shall pollute boundary waters or other
waters running between them so as to injure the health

or property in the. other State.

Paragraph 2. In furtherance of this responsibility the
parties undertake to enter into specific arrangements
as appropriate.

ARTICLE III

The Lower Peace River shall be open to the ships of both
States, and navigation shall not be impeded or unreasonable
conditions placed therecon, unless a situation arises in
which either State, upon notification to the other, be-
lieves that health and safety require the imposition of
such conditions.

ARTICLE IV
Paragraph 1. Disputes between the two States shall be

settled amicably and equitably with full regard to the
purposes and principles set forth in this Agreement.

Paragraph 2. Upon the request of either State, both
States agree that gquestions arising under this Agree-
ment which have not been settled within a reasonable time
may be brought to arbitration, each State choosing one
arbitrator and the remaining arbitrator to be agreed
between them oxr, if agreement is not reached within a
period of six months from the date of the selection of
the two other arbitrators, such third arbitrator shall be
selected by the President of the Permanent Court of
International Justice.

Paragraph 3. At the time a request for arbitration is

made, or at any time before the arbitration commences,
either State may request that the dispute be submitted to
the Permanent Court of International Justice or to a special
chamber of that Court. The agreement of the other State
shall first be obtalned before subm1531on is made to the
Court.
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VIENNA CONVENTION ON THE LAW OF TREATIES

Vienna Convention on the Law of Treaties.
. Done at Vienna, on 23 May 1969
SECTION 3, INT Ei(PRBTATION OF TREATIES

Article 31
General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the
light of its object and purpose.
2. The context for the purpose of the interpretation of a treaty shall com-
prise, in addition to the text, including its preamble and annexes:
fa) any agreement relating to the treaty which was made between all the
parties in connexion with the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connexion
with the conclusion of the treaty and accepted by the other partics as an
instrument related to the treaty.
3. There shall be taken into account, together with the context:

fa) any subsequent agreement between the parties regarding the inter-
pretation of the treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which estab-
lishes the agreement of the parties regarding its interpretation;

{c) any relevant rules of international law applicable in the relations be-
tween the parties.

4. A special meaning shall be given to a term if it is established that the
parties so intended. .

Article 32
Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in
order to confirm the meaning resulting from the application of article 31, or
to determine the meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or

(b} leads to a result which is manifestly absurd or unreasonable.

Article 62
Fundamental change of circumstances

1. A fundamental change of circumstances which has occurred with regard to
those existing at the time of the conclusion of a treaty, and which was not
foreseen by the parties, may not be invoked as a ground for terminating or
withdrawing from the treaty unless:
fa) the existence of those circumstances constituted an essential basis of
the consent of the parties to be bound by the treaty; and .
(b} the effect of the change is radically to transform the extent of obli-
gations still to be performed under the treaty.
2. A fundamental change of circumstances may not be invoked as a ground
for terminating or withdrawing from a treaty:
fa) . if the treaty establishes a boundary; or )
(b) if the fundamental change is the result of a breach by the party
invoking it either of an obligation under the treaty or of any other inter-
national obligation owed to any other party to the treaty. -
" 3. If, under the foregoing paragraphs, a party may invoke a fundamental
change of circumstances as a ground for terminating or withdrawing from a
treaty it may also invoke the change as a ground for suspending the operation
of the treaty. .

SECTION 4. PROCEDURE

Article 65

Procedure to be followed with respect to invalidity, termination,
withdrawal from or suspension of the operation of a treaty

1. A party which, under the provisions of the present Convention, invokes
either a defect in its consent to be bound by a trealy or a grounq for
impeaching the validity of a treaty;, terminating it,_ withd.rawmg, frf)m it or
suspending its operation, must notify the other parties of its claim. The noti-
fication shall indicate the measure proposed to be taken with respect to the
treaty and the reasons thercfor.



DECLARATION OF THE UNITED NATIONS CONFERENCE ON THE HUMAN ENVIRONMENT

Principle 8 .

Economic end socizl developmont is easential for ensuring a favourable living
ond worling. envircnment for mmn end for creating conditions on earth that are
necessery for the improvement of the quality of life.

Princ '.Rle_ 9

Environmental deficiencies generated by the conditions of underdevelorment
and natural disasters pose grave problems and can best ve remedied by accelerated
develoraent through the transfer of substontial quantities of financial ond
technological assisitznce as a supplement to the domestic effort of the developing
countries and such timely assisiance as may be regquired.

Princinle 10
For the developing countries, stability of prices and adequate earnings for
primary commodities and raw material are essential to environmental menzgement since
economic factors as well as ecological processes mmst be taken into account.

Principle 11

The environmental policies of all States should enhonce and not adversely affect
the present or future development potential of developing countries, nor should
they hzmper the attainment of better living conditions for all, and appropriate sters
should be taken by States and international orgenizations with a view to reaching
agreement on reeting the possible naitional and intermational economic censequences
resvlting from the application of environmental measures.

Principle 12

Resources should be made available to preserve and improve the envirorment,
taking into account the circumsiances and particular requiremenis of developing
countries and any costs vhich may emenate from their incorporating environmental
safeguards into their development planning and the need for making available
to them, upon.their request, additional international technical and financial
"assigtance for this purxpose. : 2o

Principle 13-

In order to achieve a more rational management of resources and thus to improve
the environment, States should adopt an integrated and co-ordinated approach to
their development planning so as to ensure that develerment is compatible with the
need to protect and improve the human environment for the benefit of their populiaticn.

na



- - Principle 21

States have, in accordance with the Charter of the United Naiions and ihe principle

of international Jasr, the ‘sovereign right to exploit their own resources yersuant to thoi

ovil g;zv.w‘,ronzneni:al"pglicg’.z_e_s_ y and the responsibility to ensure that activities within )

tneir jurisdiction "o control do not cauvse damage to the enviroment of other States
or of areas beyond the Jimiis of national Jurisdiction. ’ ToeT AR

.

Ldwi o :P.t;if).ciple"ZZ e !.‘-;-‘ et gl

States shall co~operate to-develop further the Intemationz) lair réssrdi &
liability and cozmpensation for the victims of polluiion and oiher envivorzental damoge
caused by activities within® the- Jurisdiction or control of such States to areas beycnd
their jurisdiction. S . -

- " Pringiple 23 ¢ - -

Without prejudice-to such- criteria as may ba amreed. upon .by. the intesnational
ccmmmity, or to standards which will have %o be determin_ed nationally, it will be
essential in all cases to consider the systems of values prevailing in each country,
and the extent of the applicability of standards which are valid for the nost advanced
"countries but vhich ey ©e inappropriete and of unwarranted sosial cost for the
developing countries. - ' )

.
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HELSINKI RULES
ON THR

USES OF THE WATERS OF INTERNATIONAL
RIVERS

RESOLUTION

EQUITADLE UTILIZATION OF TEE \WWATERS OF AN
INTERNATIONAL DRAINAGE BASIN

Article IV
Each basin State is entitled, within its territory, to a reaconable
end equitable share in the beneficial uses of the waters of an inter-
nafional draincge basin,

Comnment :
(2) GE‘IER AL. This Article reflects the key principle of inter-

national law in this area that every basin State in an international
drainage basin has the right to the reasonable use of the waters of
the dr'unao'c basin. It rejects the unlimited sovereignty position,

exemphﬁcd by the “ Harmnon Doctrine”, which has been cited .

as supporting the proposition that a State has the unqualified
right to utilisc and dispose of the waters of an international river
flowing through its territory ; such a position imports its logical
corollaxy that a State has no right to demand continued flow
from co-basin States.

Article V
(1) What is a reasonable and equifable share within the mean-
ing of Article IV is to be determined in the light of all the relevant
factors in each pariicular case.
(%) Relevant factors which are fo be considered include, but
are not limited to :

(8) the geography of the basin, including in particular the

g}tzttnt of the drainage avea in the ferritory of each basin
ate ; .

(b) 1ilie hydrology of the basiu. including in particular the
contribution of water by each basin State ;

(¢) the climatle aifecting the basia ;

(@) the past utilization of the walers of the basin, including in

particular existing utilization ;

(e) the economie and social needs of each basin State ;

(i) the population dependent on the waters of the basin in
each basin State;

(g) the compzuutxve costs of alternative means of satisfying
the economic and social needs of each basin State ;

(h) the availability of other resources ; :

(). the avoidance of unnecessary waste in the utilization of
waters of the basin ;

(3) the practicabiliiy of compens‘*hon to one or more of the
co-basin States as a means of adjusting conflicls among
uses ; and

(k) the degree fo which the needs of a basin State may be
g-tltltsﬁed without causing substantial injury to a co-basin

ate
(3) The weight to be given fo each factor is to be determined by
its importance in comparizon with that of other relevant factors. In
defermining what is a reasonable and equitable share, all relevant
faclors are to be considered together and a conclusion reached ou the
basis of the whole.



Article VI .
A use or category of uses is not entilled to any inherent prefer-
ence over any other use or category of uses.

Article X
1. Consistent with the principle of cquifable utilization of the
waters of an international drainage basin, a State
(a) must preveut any new form of water pollution or any
increase in the degree of exisling water poliulion in an
international drainage basin which would cruse substane-.
tial injury in the tervitory of a co-basin State, and
(b) should take ail reasonable measurcs to abate existing
water pollution in an infernational drainage basin to
such an exient that no sukstauiial damage is caused in
the terrifory of a co-basin State.
9. The rule stated in pavagraph 1 of this Article applies to
water pollution originating: . ’
(a) within a territory of the State, o .
(b) outside the territory of the State, if it is caused by tie
State’s conduet.

Comment :
{a) GENERAL

International law imposes general limitations upon action
that one State may take which would cause injury in the territory
of aitother Stute. In the Corfi Channel Case, the International
Court of Justice stated that international law obliges-every State
" not to allow knowingly its territorv to be used for wcts contrarv
to the rights of other States ”. {19497 1.C.]J. Rep. 4, 22. The Secre-
tary-General of the United -Nations has expressed the view that
“ There has been general recognition of the rule thal a State must
not permit the use of its territory for purposes injurious to the
interest of other States in a manner contrary to international
law"”, [Survey of International Law 3% (U.N. Doc. A/CN.4/I
Rev. 1) (1949).] This statement is no more than a retlection of the
principle sic utere tuo ut alicnum non lacdas—"* one must so use his
own as not to do injury to another ”’. The same general thread of
principle runs throughout the range of State-to-State relationships.

As to the law of water pollution, recently this general principle

was favourably referred to in the Laéke Lanoux Arbitrution between °

France and Spain, {24 Int'l. L. Rep. 101, 123 (1957).] In discussing
the division of waters of Lake Lanoux and possible bases of France’s
responsibility, the Tribunal stated : “ It “could have beer argued
that the works would bring about a definite pollution of the waters
of the Canal or that the returned waters would have a chemical”
composition or a temperature or some other characteristic which
could injure Spanish interests.”

Article XI .ot

1. In the case of a violation of the rule stated in paragraph
1{n) of Acticle X of this Ghapler, the State responsible shall be required
{o cease the wroigsiul conduet and compensate the injured co-basin
Siate for the injury that has bezn caused {o it

9. TIn a case falling under {he rule siated in paragraph 1(b) of
‘Atticle X, if a Sinte fails to take reasonable measures, it shail be
required promptly {o enter into negofiations with the injured State
with a view {oward reaching a seltlement cquitable under the circums-
stances. .



Article XXiX-

1. With a view fo prevenling disputes from arising between
basin ftales as to their Jegal rights or othor intorest, it is recom-
mended that each basin Sinte furnish relovant and reasonably avail~
able information to {he oilier basin States concerning the waters of a
drainage basin within its teritory and its vse of, and activities with

respect (o such waters,

2. A Biale, vegardless’of ity location in a drzinage hasin, should
in parlicular Turnish ic eny other basin State, the inicrests of which
may be subsfantinily aficefed, notice of 2uy sropose:d corctiuciion or
installafion which would zlter the regiine of the basinin a way which
might give rize to a dispale as defined in ArHele JLWVT, Tize notice
should include sueh ecseniial facis.as will permit the recipient to

malke an assessment of the nrobable eftect of the Tropossa alicration.
3. A State providing the nolice referred to in pavazraph  of this
Artlicle should alord to the rzcipient 2 reasonable pericd of time fo
make an agsessment of the prohable eifeet of {he prouosad construciion
or installation and fo sutmit its views thereon to the Stale furnishing

the notice.

4. Ifa State has failed to give the notice referred to in parngranh
2 of this Arlicle, {he alieration by the Saie in {he regime of the drain-
age basin shall not be given ths weight normally aceordad {o temnoral
priority in use in the event of a determination of what is a reasenable
and equitable share of the waters of ihe basin.

2995 (XXVII). Co-operation-hetween States in
« the field of tha environment

The General Assembly,

Having considered principle 20 as contained in the
draft text of a preamble and principles of the declara-
tion on the human enviromment.” referred to it for
consideration by the United Nations Conference on the
Human Environment,

Recalling iis 1esclution 2849 (XXVI) of 20 De-
cember 1971 entitled “Development and environment”,

earing in mind that, in excrcising their sovercionty
over their natural resources, States must seek, through
eflective bilateral and multilateral co-operation or
through regional machinery, to preserve and imprave
the cnvironment, }

1. Emphasizes tha, in the exploration, exploitation
and development of their natural resources, States must
not produce significant harmful effects in zones situated
outside their naricnal jurisdiction; .

2. Recognizes that co-operation between States in
the field of the envircoment, including co-operation
towards the implementation of principles 21 ‘and 22
of the Declaration of the United Nations Conference
on the Human Environment,®® will be effeclively
achicved if official and public knowledge is provided
of the technical data relating to the work to be carried
out by States within their national jurisdiction, with a
view to avoiding significant harm that may occur in
the environment of the adjacent area;

3. Further recoguizes that the technical data referred
to in paragraph 2 above will be given and received in
the best spirit of ce-operztion and good-neighbourlinese
without this being construed as eaabling cach State
delay or impede the programmes and prejects of ¢
ploration, exploitaiion and devciopment of the natur
resources of the States in whose teiritories such pr
grammes and projects arc carricd out.

2112th plenary meeting
15 December 1972
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2896 (XXVII). International responsibility of

_ States in regard to the environment

The General Asscmbly,

Recalling principles 21 aud 22 of the Declaration
of the United Nations Conference on the Fumnan
Environment*! concerning the international Iesponsi-
bility of States in regard to the cnvironment,

Bearing in mind that those principles Iny down the

asic rules governing this matter,

Declares that no resolution adopted at the twenty-
scventh session of the General Assembly can aflec
principles 21 and 22 of the Declaration of the United
Nations Conference on the Human Environment.

2112th plenary meeting
15 December 1972





