1972 Philip C. Jessup

International Law Moot Court Competition

MEMORANDUM FOR JUDGES

Prepared Solely for the Use of Judges

[Note: ~You will find it helpful to read the at-

tached Problem prior to reading this memorandum]

This moot court problem is based upon a hypothetical dis-
pute between a large developed country and a small developing
one. It is intended to capture from a legal point of view some-
thing of the present-day world economic situation, and particu-
larly to highlight contemporary problems in International trade
between countries of differing levels of development. The basie
economic disputes have been put in the context of considerable
socio-political controversy involving human rights, the applica-
bility of U.N. controls and sanctlons, and a legal problem of
the authority of the municipal law of the large developed coun-
tries.

This memorandum is intended to assist Jjudges by briefly
elaborating upon these major issues, arguments and authorities.
It does not attempt to provide a comprehensive analysis of these
1ssues nor a citation of all relevant authorlties. Teams may
appropriately identify other issues, draw on other authorities,
and formulate and organize their arguments in different ways.

I, General Purpose of the Problem

The Problem centers on the General Agreement. on Tarlffs
and Trade (GATT) and, more specifically, upon the legal obliga-
tions between signatories to protocols of accession to the
Agreement. Of concern here are both tariff barriers, such as
the price differential action, and nontariff barriers, such as
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the countervalling duty and antidumping actions. To assist
Judges 1n the identification and understanding the GATT-related
issues, attention should be focused particularly upon the fol-
lowing GATT provisions:

1) Art. III
2) Art. VI
3) Art. XV

kY Art. XvVI

5) Art. XXIV

6) Art. XXXII

7) Protocol of Provisional Application

The following reference works and documents might be use-
fully consulted:

1) World Trade and the Law of GATT, John H. Jackson,
Bobbs-Merrill Co., New York, 1969

2) The GATT; Law and International Economic Organization,
Kenneth W. Dam, University of Chicago Press,
Chicago, 1970

3) "GATT or GABB? The Future Design of the General Agree-
ment on Tariffs and Trade,” Robert E. Hudec, 80 Yale
Law_Journal 1299 (June 1971)

The purpose of the Problem is to test the participants'
abllities in dealing with an interesting and important body of
law that comprises the GATT, and to apply specific provisions of
the Agreement to a series of different international trade issues
and problems.

Therefore, participants should devote their time and atten-
tion to the following: the legality under GATT of the regulations
of a reglonal power authority, of which the provinces of the de-
veloped country are members; the effect of U.N. resolutions (and
particularly Security Council Resolution 253) on a member-state's
actions with respect to a corporation in which its nationals have
a substantial interest; and the legality of both countervailing
and antidumping duties levied on certain exports from the de-
veloping country by the develpped country.

Participants should not argue, nor should Judges require
them to argue, points related to the Ju:isdiction of the arbitral
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tribunal, procedural matters involving the tribunal, and other
national or international remedies available to the parties (for
example, the question of the exhaustion of local remedies).

It should be noted that while the developed country, Ti-
tania, may be readily identified as the United States, and while,
in fact, the Titanian Code in the Problem is identical to U.S.
statutes, this identification should not be further drawn. In
other words, it should not be assumed, for other purposes and
reasons, that Titania 1s the United States. Most importantly, no
references within the Problem should be considered to imply the
the U.S. context, including its law, nor should U.S. law and pre-
cedent be argued.

Similarly, Rhodania will be identified, and indeed may be
seen, as Southern Rhodesia; but the identification should be made
only as pertains to U.N. resolutions and documents involving col-
lective measures taken by the U.N. against Southern Rhodesia.

II. Case for VWestphalia

A. The Illegality Under GATT of the FRRPA Provision for a
Price Differential and the Decision Based Upon It to
Award a Contract to Interco.

Westphalia will dispute the awarding o® the contract by the
FRRPA to Interco on the basis of GATT Article III, which states:

§1. The contracting parties recognize that
internal taxes and other internal charges,

and laws, regulations and requirements affect-
ing the internal sale, offering for sale, pur-
chase, transportation, distribution or use of
products in specified amounts or proportions,
should not be applied. to imported or domestiec
products so as to afford protection to domestic
production.

§4. The products of the territory of any con-
tracting party imported into the territory of
any other contracting party shall be accorded
treatment no less favourable than that accorded
to like products of national origin in respect
of all laws, regulations and requirements af-
fecting their internal sale, offering for sale,
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purchase, transportation, distribution or
use. The provisions of this paragraph

shall not prevent the application of Qif-
ferential internal transportation charges
which are based exclusively on the eco-

nomlc operation of the means of transport
and not on the natlionality of the product.

This is so even when Article III 1s read in light of Article
XXIV (12), which states:

Each contracting party shall take such
reasonable measures as may be avallable
to it to ensure observance of the pro-
visions of this Agreement by the regional
and local governments and authorities
within its territory.

and 1n light of the wording of the Protocol of Provisional Appli-
cation, which states:

§1. The Governments of the COMMONWEALTH
OF AU3STRALIA, the KINGDOM OF BELGIUM,
CANADA, the FRENCH REPUBLIC, the GRAND-
DUCHY OF LUXEMBURG, the KINGDOM OF THE
NETHERLANDS, the UNITED KINGDOM OF GREAT
BRITAIN AND NORTHERN IRELAND, and the
UNITED STATES OF AMERICA, undertake, pro-
vided that this Protocol shall have been
signed on behalf of all the foregoing
Governments not later than 15 November
1947, to apply provisionally on and after
1 January 1948:

(a) Parts I and III of the General
Agreement on Tariffs and Trade,
and

(b) Part II off that Agreement to the
fullest extent not inconsistent
with existing leglslation.
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§3. Any other Government signatory to
this Protocol shall make effective such
provisional application of the General
Agreement, on or after 1 January 1948,
upon the expiration of thirty days from
the day of signature of this Protocol
on behalf of such Government.

Since the Problem indicates that Titania ls a contracting
party to the GATT and to all existing agreements in implementation
of GATT, it may be correctly assumed that she (Titania) has signed
a protocol of accession in terms of the Protocol of Provisional
Application of the GATT, so as to bind her to GATT provisions not-
withstanding that the GATT itself has never technically come into
force. "Contracting parties" is defined in Article XXXII of GATT
as "those governments which are applying the provisions of this
Agreement under ... the Protocol of Provisional Application."

Westphalia will argue that Article III is applicable, not-
withstanding §8(a) of Article III, which states:

The provisions of this Article shall not
apply to laws, regulations or require-
ments governing the procurement by gov-
ernmental agencles of products purchased
for governmental purposes and not with a
view to commercial resale or with a view
to use in the production of goods for
commercial sale,

Westphalia can argue that $§8(a) does not apply because the turbines
do not constitute a governmental purchase "with a view to" govern-
mental use by the FRRPA but rather to "use in the production of
goods for commercial sale," since power to be produced by the tur-
bines is sold to all kinds of industrial users. Westphalia willl
also argue that Article XXIV (12) is not applicable since Titania
legislatively approved the provincial government's action, and that
in any event such action is attributable to Titanla since GATT must
be read as self-executing apart from the Protocol of Provisional
Application.

Finally, the ambiguity of the word "provisional”™ in the Pro-
tocol of Provisional Application, in the terms of which Titania's
provisional accession to GATT falls, is umimportant, even though
Article III falls within Part II of the GATT, which is clearly
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covered . by the Protocol. Here we quote from Professor Jackson's
book at p. 63:

As to the legal result of "provisional',
it might be asked what, in addition to
the other legal results. mentionéd, is the
result of using the word "provisional"?
In the practice of GATT, as represented
in the extensive GATT documentation, this
writer has found no instance in which the
clause 'provisional application™ has had
any meaning in itself. Only the other
specific clauses of* the protocol have
been utilized to derive a legal result of
"provisional application'. Indeed, even
in the preparatory work for the protocol,
the meaning of ‘“provisional application"
tended to be equated with executive ac-
tion as restricted by the "existing leg-
islation' clause.

This 1s so because, even if the compact of FRRPA was in effect when
Titanla became a GATT member, the regulation authorizing differen-
tial pricing was not "existing” mandatory legislation within the
meaning of the Protocol.

B. The Illegality of Titanian Involvement in the FRRPA Sale
to Interco under U.N. Human Rights Law,

[

Westphalia will-also argue the illegallty of the purchase of
Interco's turbines in the context of the U.N. Charter. U.N.
Security Council Resolution 253 is binding on member states includ-
ing Titania. Section 3(a), (b), and (¢) is clearly applicable to
the importation into Titania of the turbines from Rhodanla and to
the activities of Titanla's nationals, as shareholders in Interco.

Even 1f Titania's nationals are not involved directly in the
operation of Interco with respect to the production and sale of
these turbines, which Titania will argue, Westphalia can argue that
there has been sufficlent Titarfian involvement in Interro by means
of both the U5% ownership of Interco by Titanian interests and the
approval by those interests of the practices of apartheld which
indisputably apply to the management and employment policies of
Interco.
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Also, under U.N. Charter Article 39, Westphalla will argue
that Rhodania's apartheid practices are a threat to international
peace and security as defined by U.N. Charter Article 2(6), and
thus Rhodania is subject to U.N. Jurisdiction.

Furthermore, Westphalia will argue that the approval of the
FRRPA compact by Titania's leglslature and Titania's implicit ap-
proval of the actions of its nationals as shareholders in Interco,
constitute violations of U.N. Security Council Resolution 253 §3
and §4, the objective of which 1s clearly to isolate and bring
economic pressure to bear against the illegal apartheid regime in
Rhodania.

Finally, under Articles 1, 2, 55, and 56 of the U.N. Charter
and the obligations therein, Titanla is precluded and prohibited
from dealing with Rhodania or Interco.

C. The Illegality of the Countervailing Duty Under the GATT.

Westphalia will argue that the countervailing duty is not a
justified response to Westphalia's differentlal exchange rate be-
cause, under Article XVI, which states:

If any contracting party grants or main-
tains any subsidy, including any form of
income or price support, which operates
directly or indirectly to increase ex-
ports of any product from, or to reduce
imports of any product into, its terri-
tory, it shall notify the CONTRACTING
PARTIES in writing of the extent and
nature of the subsidization, of the es-
timated effect of the subsidization on
the quantity of the affected product or
products imported into or exported from
its territory and of the circumstances
making the subsidization necessary.

the rate is not a subsidy such as to justify the retallatory impo-
sition of countervailing duties. h

Westphalia will also argue that the definition of "material
injury" is not to be subjectively determined by Titania but rather
objectively determined on the facts. It is enough that there has
been no showing in the record of materlal injury to Titania or re-
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tardation of its domestic industry under Article VI. §6(a) of
Article VI reads:

No contracting party shall levy any anti-
dumping or countervailing duty on the im-
portation of any product of the territory
-of another contracting party unless it
determines that the effect of the dumping
or subsidization, as the case may be, is
such as to cause or threaten material in-
Jury to an established domestlc industry,
or is such as to retard materially the
establlishment of & domestie industry.

Therefore, because no material injury to Titania has been shown,’
Westphalia will contend that Article VI, which it argues 1is con-
ditioned upon Article XVI, cannot be involved.

D. The Illegality of Titania's Antidumping Duty Under the
GATT.

Westphalia will argue that the imposition of an antidumping
duty is illegal under GATT since there has been no sufficient
showing of "material injury" as required under §6(a) of Article
VI. Without prejudicing her dispute of the findings made by the
Titanian agency, and therefore without accepting the validity of
the findings, Westphalia will argue that the 1/4 of 1% effect on
Tiganian private sales and earnings is insufficient to constitute
a material injury. Therefore, there. has been no-violation .of’
GATT even though the Westphalian marketing system under which the
sales occur might be considered as a dumping technique.

Westphalla will also argue the illegality of the Titanilan
antidumping duty under GATT Article VI(l), which states:

1. The contracting parties recognize that
dumping, by which products of one country
are Iintroduced into the commerce of another
country at less than the normal value of
the products, 1s to be condemned if 1t
causes or threatens material injury to an
established industry in the territory of a
contracting party or materially retards
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the establishment of a domestic industry.
For the purposes of this Article, a prod-
uct is to be conslidered as being intro-~
duced into the commerce of an importing
country at less than its normal value, if
the price of the product exported from
one country to another

(2) is less than the comparable price,
in the ordinary course of trade,
for the like product when destined
for consumption in the exporting
country, or,

(b) in the absence of such domestic
price, 1s less than either

(1) the highest comparable price
for the like product for export
to any third country in the or-
dinary course of trade, or

(11) the cost of production of the
product in the country of ori-
gin plus a reasonable addition
for selling cost and profit.

Due allowance shall be made in each case for
differences in conditions and terms of sale,
for differences in taxation, and for other
differences affecting price comparability.

Westphalia will contend that the duty is 1llegal because there has
been no showing that the 30% of all unsold textile and apparel ar-
ticles not bought by the Westphalian Government Marketing Organiza-
tion generally find their way to domestic consumers. Therefore,
there is no certainty that any of the goods were destined for con-
sumption in Westphalia as required under Article VI(1l)(a) for a
showing of dumping. Even 1n the absence of a domestic price, as
covered under Article VI(1l)(b)(ii), there has been no indication

that the goods were purchased by the Westphalian Government Marketing
Organization for less than the cost of production plus whatever

other minimal additional costs the Government Organization would have
incurred in marketing these goods.
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III. Case for Titania

.A. Legality of "Price Differential® Technique.

Titania can respond that Article III of GATT cannot be appli-
cable, as Westphalia argues, because of Article XXIV(12). The con-
troversial action taken by the FRRPA is really, pro tanto, that of
the five provinces in affecting the FRRPA governing council's de-
cision on the basis of a differential pricing technique under FRRPA
regulations, to award the contract for the turbines to Interco.
Thus, it is at most a joint decision of the five provinces that is
controversial, and not a matter of "national treatment.” Thus, even
though Article XXIV(12) requires that signatories perform an affir-
mative role in enforcing the GATT as to local entities such as the
five provinces, nevertheless, affirmative action by such local en-
titlies, as such, does not imply "national treatment™ such as to im-
pose the requirements of Article III under XXIV(12).

Even if Artiecle XXIV(12) is not applicable, the action by the

FRRPA is protected because, despite the Protocol of Provisional Ap-
plication, the compact among FRRPA members was in éffect when Ti-
tania acceded to the GATT; and it is reasonable to consider the reg-

-,ticns which were promulgated under the compact, including that
permitting the price differential technique, as ancillary to the
compact, and therefore effective at the time of the accessions to
the Protocol. There is no need for legislation in force to exist
for the regulations under the *“escape clause" of the Protocol to
be considered mandatorily "existing;" it is enough that there are
regulations which together compromise the sole effective legal im-
plementation, indeed the sine qua non, of the compact, and which,
therefore, are of substantial importance. The Titanian interests
therefore qualify for “grandfather clause’ protection under 1(b) of
the Protocol.

B. Legallity of Titanian Involvement in Interco Sale.

Titania will argue that U.N. Security Council Resolution 253
is not applicable in this situation since it is not ceclear that the
turbines were exported from Rhodania but only that Interco is in-
corporated in Rhodania and that it has its principal place of busi-
ness there. This 1s so because §3(a) of the resolution requires
that all U.N. members "prevent the import into their territories of
all commodities and products originating in Rhodania (Southern Rho-
desia) and exported therefrom after the date of this resolution.™

Furthermore, cven though Titanian nationals are involved in
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the ownership and operation of Interco, §3(b) of the resolution
which states:

Any activitles by their nationals or in

- their territories which would promote or
are calculated to promote the export of
any commoditles or products from Southern
Rhodesia; and any dealings by their na-
tionals or in their territories in any
commodities or products originating in
Southern Rhodesia and exported therefrom
after the date of this resolution, includ-
ing in particular any transfer of funds to
Southern Rhodesia for the purposes of such
activities or dealings.

does not apply because there is nothing in the facts to indicate
that the Interco turbines were actually exported from Rhodania
(Southern Rhodesia) or that there was a transfer of funds to Rho-
dania (Southern Rhodesia) for that purpose.

Titanla further argues that Security Council Resolution 253
is not legally binding on it; that it. is invalid under the Charter;
and that it intervenes 1ln the domestic jurisdiction of Rhodania in-
violation of the U.N. Charter Article 2(7). Rhodania's apartheld
policies do not represent a threat to international peace and
security such as to make Article 2(6) applicable.

Moreover, Titania will argue that, even if binding, not all
Security Council decisions are mandatory forever; they may fall
into desuetude or there may be changed circumstances such as the
recent proposal advanced by the British government for an agreement
between itself and Southern Rhodesia (Rhodania), which can serve,
at least, to suspend the authority of the Charter.

The U.N. Charter must be interpreted in light of practice.
Thus, the U.S. foreign aid legislation permitting the import of
chrome from Southern Rhodesia (Rhodania) may indicate more the
flexibility than the literal rigidity of the U.N. Charter. In any
case, the Arbitral Tribunal should defer on the human rights issue
to a disposition of it by the U.N. legislative counclls rather than
its specialized judleial apparatus. To retain the matter before a
court is not only improper, but unnecessary.
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" C.. The Legality of Titania's Countervailing Duty Under
the GATT.

Titania will argue that Westphalia's special exchange rate is
a violation of Westphalia's GATT obligations under Article XV(4),
which reads:

Contracting parties shall not, by exchange
action, frustrate the intent of the pro-
visions of this Agreement, nor, by trade
action, the intent of the provisions of the
Articles of Agreement of the International
Monetary Fund.

As Professor Jackson notes:

"This clause is not only very general but
it also obligates GATT members not to
frustrate the intent of the IMF articles,
even though some GATT members are not
Fund members!{ The preparatory work gives
little guidance to the meaning of this
clause . "

but some ‘clarity is given in Ad. Article XV, paragraph 4, which
states:

The word  "frustrate" is intended to indi-
cate, for example, that Infringements of
the letter of any Article of this Agree-
ment by exchange action shall not be re-
garded as a violation of that Article if,
in practice, there is no appreciable de-~
parture from the intent of the Article.
Thus, a contracting party which, as part
of its exchange control operated in accor-
dance with the Articles of Agreement of
the International Monetary Fund, requires
payment to be received for its exports in
its own currency or in the currency of one
or more members of the International Mone-
tary Fund will not thereby be deemed to
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contravene Article XI or Article XIII.
Another example would be that of a con-
tracting party which specifies on an inm-
port licence the country from which the
goods may be imported, for the purpose not
of introducing any additional element of
discrimination in its import licencing
system but of enforcing permissible ex-
change controls.

This, it will be argued, shown a violation of Article XV(4) by
Westphalia.

It will also be argued by Titania that the purpose and re-
sult of the special exchange rate is not to assist Westphalia's
international monetary position, which, under Article XV(9),
would make the special rate permissible, but rathér to erect a
nontariff trade barrier which 1s clearly violative of Article XV.

Titania will further argue that the countervailing duty may
be levied against the differential exchange rate of Westphalia
first, because that rate is a "subsidy" under Articles VI and XVI,
in which case retaliation in the form of a countervailing duty is
clearly permissable, and second, éven if the difrferential exchange
rate is not deemed to be a subsidy under Article XVI, or if Arti-
cle XVI is inapplicable, Titania's imposition of a countervailing
duty against Westphalian goods is Jjustified. This is so, first,
because Article VI is not conditioned by Article XVI, and there-
fore, the existence of a subsidy under XVI is not required, and
second, because the Protocol of Provisional Application supports
the countervailing duty even though no injury is shown. Article
VI falls under Part II of the GATT which is applied by the Pro-
tocol of Provisional Application "to the fullest extent not in-
consistent with existing legislation." Since the Titanian coun-
tervailing duty statute requires no showing of injury, that stat-
ute is determinative and the countervailing duty is therefore per-
mitted under Article VI.

D. The Legality of Titania's Antidumping Duty Under
the GATT.

Titania will argue that Westphalia's marketing system clearly
results in sales at lower than falr value and thus can be argued
as dumping in violation of Article VI(1l) and (2). Titanila will
contend that Article VI(1l)(a)-is applicable because a certain per-
centage of the 30% of textile and apparel articles remaining un-~
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sold do remain within Westphalia (destined@ for local consumption)
at a price above that by which these goods are sold abroad by the
Government Marketing Organization.

Titania will also argue that the judgment of its agencles
concerning the existence and causation of material injury, namely,
the displacement by Westphalian imports of domestic sales and a
reduction of earnings, must prevail in determining whether its anti-
dumping statute has been violated; that is, Titania will say that
the materiality of injury is to be determined by the responsible
agencies of the importing country and can be challenged as excessive
under Article VI(1l) and (2) only if the duty imposed exceeds the
subsidy, and that Westphalia has failed to show that it does.

IV. Conclusion

In addition to the above, there are also other tangential and
factual issues which can be raised in this problem. Policy issues
and equity matters will probably also be treated by participants.
Thus, the issues indicated here are by no means a complete list and
students should be encouraged to develop ideas and arguments other
than those set out above.

Finally, it should be noted that the FRRPA is a reglonal group
but that it does not fall into any one of the three types of re-
glonal arrangements under the GATT; that is, the FRRPA is not to be
considered as a customs union, a free trade area, or an interim
agreement leading to the formation of either a customs union or
free-trade area as defined under Article XXIV.





