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JU I56ICET.

The zpplicant, the Govermicnt of the United Lins-lom 9f Gront
Jritain ond .orthern Ireland, has iastituted tids procceding zjainst
the respondent, Fhe'Govcrnwent of the United states of wmerica. e-
spondent not haviﬁg asserted that this case concerns a‘disputc yblilch
félls within cne of the classes of excentions to its acceptance of
the Court's compulsory jurisdiction, the jurisdiction of the Court
may therefore be said fo rest on ‘rticle 32(2) of the Statute of‘the
International Court of Justice. espondent hos submitted to tpe
jurisdiction of this Court sc that this case may be decide? in
accordance tith ..rticle 35() of the suid Stctute, which directs
the Court to decicdz disputes in accordrnee with internctional law,
applying (a) "international coaventions,” (b} "international
custom, as evidence of a general pracéice accepted as law,"

(c) "the general principles of law recognized by civilized nations,"
@ sudicial decisiéns and the teachings of the most highly
qualified publicists of the various nations, as subsidiary means for

the determination of the rules of law."



STATEMENT OF FACTS

On December 1, 196k, the governments of the United Kingdom and
the United States entered into ean informal and secret agreement for
the purpose of conducting space research programsThe essential terms
of the agreement were as follows:

1., The United Kingdom would mske evailable to\the United States
all information councerning its latest method for increasing
the thrust power of a spaceship.

2, The United States would prepare an expédition that would
leave before Janﬁary 15. '

3. The United Kingdom and the United States would each choose
one of its citizens to be & crew member. Both astronauts
were to be scientists and volunteers; neither was to be un-
der any contract te his government, to hold aeny position
therewith, or to be a military officer.

In full accordance with the terms of the agreement, Sir Roland
Magdalen of the United Kiﬁgdom and Dr. .Jacob Armstrong of the United
States were chosen as crev members and thoroughly trained in space
flight techniques.

The spaceship was launched on Jénuary 2, 1965, and landed on
the moon three days later. Television cameras set up to moﬁitor the
activities of the crew transmitted pictures to observing scientists
on earth, At stated times, the pictures were also transmitted to
the public. The two astronauts, upon landing, established a base
and began scientific investigations. During the first period for
transmission to the publiec, Sir Roland, acting in accordance with
prior instructions from his government, placed a‘Union Jack and a
flag of the United Natioﬁs in the surface of the moon, outside the

base, He stated that, "Mindful of United Nations' Resolutions on



the subject, the United Kingdom makes no traditional claims of
sovereignty to the moon but thué evidences the priority of the
United Kingdom, with the aid of her friend and ally, on and to the
moon,"

On January 8, 1965, EEL-Armsﬁrgng, who had been brooding over
Sir Roland's.actions, assaulted Sir Roland while the two were'out-
gside the base, Sir Roland died almost instantly. Dr. Armstrong re-
mo;;€~the Union Jack from the moon's surface and tore it up; he left
the flag of the United Hetions standing.

Asked by the United States to return to earth, Dr., Armstrong
left the moon on Januery 10, 1965, Although the flight plan called
Tfor a descent into Lake Michigan near the United States shore, Dr.
Armstfong's capsule in fact landed in Canadian waters, Despite the
protests of Canadian officials, & heliccpter of the Unitcd Siates
Air Force made contact with the space vehicle, attached it to the

helicopter, and flew it to Chicago. Dr. Armstrong has since re-

wmained in the Unite@ States.,
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2,

3.
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QUTSTICHS PRESENTED

WﬁbTHER THE UNITED STATES Is REQUIRED.UNDER INTERNATIONAL LAV ?0‘
TRY DR, ARMSTEONG FOR HIS ACTS ON THE MOON.

WHETHER THE UNITED STATES IS REQUIRED UNDER THE CIRCUMSTANCES OF
THIS CASE TO EXTRADITE DR. ARMSTRONG TO THE UNITED KINGDOM,
WHETHER' THE UNITED STATES IS LIABLE IN DAMAGES FOR FAILURE TO
TRY OR EXTRADITE DR. ARIMSTRONG,

WHETHER THE UNITED STATES IS LIABLE TO THE UNITED KINGDOM FOR
DAMAGES SUFFERED BY TﬁE FAMILY OF SIR ROLAND MAGDALEN.

WHETHER THE UNITED STATES IS REQUIRED TO PAY DAMAGES TO THE
UNITED KINGDOM FOR DESTRUCTION OF THE UNION JACK BY DR. ARMSTRONG.
WHETHER THE UNITED STATES IS REQUIRED'TO PAY DAMAGES TO THE
UNITED KINGDOM FOR THE ENTRY INTO CAKADIAI AIRSPACE OF A UNITED
STATES HELICOPTER.,

WHETHER THIS COURT SHQULD DECLARE THAT THE AGREEMENT OF DECEMBER

1, 1964 IS NO LOHGER IN EFFECT.



I. THE UNITED STATES IS FOT REQUIRED UKDER INTERNATIONAL LAW TO TRY

DR. ARMSTROLG. . .

International law recognizes seversl velid bases for the exer-
cise of criminal jurisdiction by states. Farvard Research in Inter-

national Law, Jurisdiction With Pespect to Crire, arts., 3-10 (1935)

[hereinafter referred to as Earvard Research, Jurisdiction]. The

international law of Jurisdiction is, however, not compulsory; it

may be characterized as.'volunteristic', Falk, Toward a More Respon-

sible Procedure for the National Assertion of Protested Claims to

Use Space, in TAUBENFELD, SPACE ANWD SOCIETY 114 (1964), Therefore -
we should examine the Jurisdictional principles in the United States.
The United States Code, 18 U.S.C. Sec. T, (1958) defines the
"special meritiue and territorial jJurisdiction of the United States"

as

1. ThHe high seas, any obther vaters within the
adniralty and maritime Jurisdiction of the
United States....and any.vessel belonging
in whole or in part to the United States or
any citizen thereof,...when such vessel is
within the admiralty and maritime jurisdiction
of the United States....

3, Any lands reserved or acquired for the use of
the United States, and under the exclusive or
concurrent jurisdiction thereofe...,

L, Any island, rock, or key containing deposits
0f guaNOeses '

United States courts have restrictively interpreted this pro-

vision., In United States v, Cordova, 89 F.Supp. 298, 303 (E.D.N.Y,

1950), the court, in interpreting "admiralty and maritime jurisdie-
tion of the United States," held that acts of the defendant in an
airplane of United States registry and ownership, flying over the
high seas, were not punishable by tihe United States, si#ce they were

not committed "on" the high seas, In response to this decision,



congress amended 18 U.8.C. Sec. 7, so as to extend United States
eriminal Jurisdiction to:
5. Any aircraft belonging in whole or in part to

the United States or any citizen thereof...while

such aireraft is in flight over the high seas,

or over any other waters within the admiralty

and nmaritime Jurisdiction of the United States

and out of the jurisdiction of any particular

State., 66 Stat., 539 (1952).
It is clear that 18 U.S.C. Sec. T, as amended, does not provide
United States c¢riminal Jurisdiction in the instant case.

Although municipal law is no -defense to & breach of an inter-
national obligation, it is submitted that there is no rule of inter-
national law which requires that a state enact legislation author-
izing the exercise of criminal jurisdiction in a case such as the
instant one.

In considering the United Kingdom's claim that the United
States be required to try Dr, Jacob Armstrong, the Court should bear

in mind that the state asserting the existence of a rule of inter-

national law must affirmatively prove that rule. Case of the S.S.

"Lotus", P.C.I.J., ser, A, No. 10, at 23 (1927).
Any argument that United Nations General Assembly Resolution
1962 (XviIiI), U.N. Gen, Ass, Off, Rec. 18th Sess., Supp. No.15
(A/SSlS), creates such a rule must be rejected. Paragraph (T) of
that Resolution states,
"The State on whose registry an object is launched
into outer space is carried shall retain jJuris-
diction and control over such cbject, and personnel
thereon, while in outer space."
The United States recognizes that General Assembly Resolutions may
have an important role in the development of internestional law, but

it is submitted that General Assenbly Resolutions do rnot create

binding international standards. The framers of the United Nations



Charter intended only thet the General Assembly should "initiate
studies and make recommendations for the purpose of promoting ‘in-
ternational cooperation in the political field and encouraging the
progressive develcpment of international law and its codification,"
UG.N. CHARTER =ri. 13, para. l{a). See gererally Asamoan, The Legal

Effect of Resolutions of the General Assembly, 3 COLUM, J. TRAHS, L,

210 (1965). Thus, as a recommendation, a resolution is only the
first step in creating an international standard. It embodies prin-
ciples not yet ripe for_formal agreenent,

Paragraph (7) of Resolution 1962, supra, does not even evidence
a principle of customary international law. "Internaticnal custom
as evidence of a general practice accepted as law" is one of the
primary sources of law which may be applied by the International
Court of Justice., STAT. INT'L CT, JUST, ert. 38, para. 1(b). How-
ever, because there has been no state practice relating to the ex-
ercise of Jurisdiction over crimes in ocuter space, there can be no
rule oF customary international law iq tpis area., Perhaps there
hés been enough state praétice to augment the force of paragraph
(2) of Resolution 1962, supra, i.e., that "outer space and celestial
bodies are free for exploration and use by all states on a basis of
equality and in accordance with irternational law." To this date,
no stete sending an object into outer space has made & claim of
sovereignty, and no state over which an object has crossed has ob-
Jected that Its airspace hess been violated, Cleariy, no similar
state practice exists which could reinforce paragraph (7) of Reso-
lution 1962, Finelly, assuming arguendo thet a General Assembly
Resoclution could create a birnding stenderd in international law,

Resolution 1962 would not. This Resolution recommends only that



tgtates should-be guided by the following principles...." These
are not words from vhich compulsory legal obligation may be in-
ferred.

The United States subﬁits that there is no internztional rule
regarding a minimun standard of criminal Jurisdiction, other than
that a state ciaiming sovereignty must exercise such territorial

adminictration as is sufficient to support that claim. Legel Status

of Fastern Greenland, P.C,I.J., ser. A/B, lio. 53, 22 (1933). One

element of administration is the exercise of territorial jurisdic-
tion over crime to afferd adequaté assurance that the nationals of
states respecting the claim to sovereignty will not thereby be
harmed. 1 OPPLNHEIX, INTERNATIONAL LAW 325 (8th ed. Lauterpacht

1955) [hereinafter referred to as OPPEKHEEIM]; Island of Palmas Ar-

bitration, [1527-1928] Ann, Dig.(ic. 1,)at bk,

II. PHE UNITED STATES I3 NOT REQUIRED UNDER THE CIRCUMSTANCES OF

THIS CASE TO EXTRADITE DR. ARMSTRONWG TO THE UNITED XINGDOM,

A, The United Kingdom Had No Jurisdiction to Punish the Acts of Dr,

Armstrong.

The United Kingdom has demanded that if the United States does
not try Dr. Armstrong, tiue United States should extradite Dr, Arm-
strong for trial in the United Kingdom.

In international law the obligation to exitredite is imposed
solely by international agreement, Harvard Research in Internat-

ional Law, Extradition, 1 (1935); 1 OPPEHHEIM 696-98. In effect,

the extradition treaty is the lex specialis governing all matters

relating to the extradition process. The extradition treaty in



erffect between the United States and the -United Kingdom, December
22, 1931, b7 stat, 2122, T.S5. Mo. 8kL9 keffective June 24, 1935),
[nereinafter referred to as Extradition Treatyl, recuires in art. 1
that the state requesting extradition have jurisdiction over the
crime under its own law,

BEnglish criminal jJurisdiction is primarily territorial in na-
ture. The United Kingdom exercises criminal jurisdiction under the
common law over its subjects when they are within England, or under
the Offenses Against the Person Act, 1861, 24 & 25 Viet., e, 100,
vhen they are abroad. English admiralty jurisdiction also extends
to British vessels on the high seas. Jurisdiction in respect of
acts commitied elsewhere thar in the United Xingdom or on a United

Kingdom ship is derived from statute, Macleod v. Attorney-General

for Mew South Wales, [189X] A.C. 455, (P.c.).

Jurisdiction over aliens is purely territoriai and extends only
to "all aliens within the territory of England, on board a British
ship or on the open seaz within the territorial waters of the Queen's
dominions...," 10 HALSBURY, LAWS OF ENGLAND, sec. 577, (3rd ed.
Simonds 1955). Jurisdiction over aliens hes been extended by stat-
ute to acts committed in British aircraft. Civil Aviation Act,
1949, sec. 62(1), 12, 13 & 1b Geo., 6., c. 67, The Offenses Against
the Person Act, supra, which renders a British citizen liable for
certain felonies committed outside England, apparently does not ap-

Ply in the case of a foreigner., R. v, Jameson, [188€¢] 2 q.=. hzs,

k30,

It remains to be answered whether the moon, &t the time of Dr.
Armstrong's acts, was part of the territory of the United Kingdon,
The United Btates submits that it was not.

Under traditional rules of international law, mere discovery,
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without possession by &t ieast symbolic acquisition, did not result
in the acquisition of sovereignty. Horeover, customary internat-
jonal law as developed in the nineteenth century reguired "effective
occupation" of a territory in order for it to be considered as under

the sovereignty of any state. Simsarian, The Acquisition of Legal

stle to Terra ¥ullius, 533 POL. SCI. Q. 11l (1938); 1 OPPEKHEI[ 5583

]
o

!

1 HYDE, IHTERWATIONAL LAW C€HIEFLY A8 IKTZRPRETED AVD APPLIED EY THE
UNITED STARES 347-355 (24 ed. 1945) [rereinafter referred to as g
HYDE]; 1 HACKUORTH, DICEST aF IHNTERHATIOKAL LAWY 393-409, L4Lig ff.
(1940} [hereinafier reférred to as HACKWORTH]. See generslly KELLAR,
LISSITZYK AND MANH, CREATIOK OF RIGHTS CF SOVEREIGRTY TEROUGH SYH-
ROLIC ACTS, 1400-1809 (1938). Possession was more important than
discovery, and effective cccupation created the best titie. EKEILL,
CLATNS TO TERRITORY IN IMTERZATIONAL LAY AND RELATICHS 116-158
(1945). Thus, under traditional international law, whet might Dbe an
analogy to the FRoman Law’concept o2 occupartic (long term use and
control) was the besis of territorial clzins.,.

In more recent cases, the requirement of effective occupation

hes been somewhat relaxed where the land in question was difficult

to settle., Island of Palmas Arbitration, [1927-19268) Ann. Dig. (lo.

70} st 109, o2 AM.J. INT'L T 815(1928), Clipperton Island Arbi-

tration, [1931-1932] Ann. Dig. (%o, 50) at 107, 26 A3, J. INT'L L.
360 (1932). In these cases, "continuous and peacefuwl display of

actual power" or "administration" was held toc be sufficient. In the

case concerning Legal Status qf Eastern Greenlanéd, P.C.I1.J., ser.

A/B, ko. 53, at 45-L6, 52, 63 (1233), %he Court heléd that discovery
by Horway was insufficient to confer title on Hérway, but that Den-
nark's "continued displéy of autnority" was sufficient to give Den-

mark a valid clesim. It is to be noted that the Court stipuiated
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that a continued displaey of autkcrity had to be accompanied by an

jntent and will to zet as sovereign (animus occupandi), in addition

to the actual exercise of soveraignty (corpus occﬁpandi). Legal

gtatus of Eastern Greenlané, sunra, at 46,

mr———

In the case before this Court, a2ven had the planting of the

Union Jack been sufficient to comprise tke corpus occupandi, the

simultaneous édisciaimer of any intention to exercise sovereignty
implicit in Sir Roland Magdalen's citetion cof the United iHations
Resoluticns which declzre that celestial bodies are not subject to

claims of sovereignty, removes the necessery sninus nccupsandi.

The United States therefore subrits thaet the Unived Kingdom did
not have territorial jurisdiction over tkLe moon at the time of the
acts of Dr. Armstrong, and that because the courts of the United
King@owm, under the law of trat stete, do not have Jurisdiction over
acts of aliens done outside the bterritory of the Uanived Kingdom, the
United Xingdom hes therefecre failed to establish the first require-

ment of the extraditicn treaty.

B. The United Kingdom Has Yot Followed the Procedures Required By

the Extradition Trasty,

The United Kingdom, in its Application, has requested that the
United Sta%es be required "to deliver Dr. Armstrong, in accordance
with internationel law and apriicable treaties, to the United King-
dom for trial." Application, p. 5. It hes azlready been noted that
under international law, a state's obligation to extradite arises
solely from tyreaty. In the Extradition Treaty in force between the
United Kingdom &and the Uﬁited States, supra, the two states have

bound themselves to extradite in accordsnce with procedures therein

'
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provided. here, where the United Kingdom has not followed the pre-
scribed procedures, the United States is under no obligation to ex~
tradite Dr. Armstrong to the United Kingdon.

Under the terms of the extradition treaty, United States law
regulates the extradition process when & demand for extradition is
mede by the United Kingdom, Article 8 of the treaty provides,

The extradition of fugitive criminals under the pro-

visions of this treaty shall be carried out in the

United States and in the territory of his Britannic

Majesty respectively, in conformity with the laws

regulating extradition for the time being in force

in the territory from which the surrender of the

fugitive eriminal is claimed, ’
United States statutes provide tha®t two sieps mus®: be taken by a
state demanding extradition. 18 U.S.C. sec. 3184 (2958); see full
text in Appendix. First, a representative of the state making the
demand files a complaint under oatn in a court in thke United States,
so that a magistrate may heaur evidence and determinze whether there
is a proper case for extresdition. 18 U.S.C. sec, 3184 (1958); 2
HYDE 1047-51, If the magistrate determines that a proper case for
extradition has been made, he certifies the hearing to the Secretary

of State, who may then issue & warrant of surrender. 18 U.S5.C. sec.

318k4; 2 HYDE, Op. cit. supra, at 1048, See In Re Keene's Extradi-

tion, 6 F.Supp. 308 (S.D., Tex. 1934). Although the procedure %o be
followed is clear, the United wWingdom has not filzd a complaint in a
court of the United States., Since filing a complsaint is, under the
treaty, the only wey to initiste the extradition process the United
tates is under no present obligatiorn tco extradite Dr. Armstrong,
The United Kingdom has complied with the second step in the extra-
dition procedure by filing a formal requisition with the Secretary
of State, but the formal reguisition bears no relation to the com-

Plaint which must be fiied before an oblization to extradite arises
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18 U.S.C. sec. 318L4 (1958), 2 HYDu, on..cit. supra, at 1037-1039.
The Unitéd States acknowledges that on January 1Lk, 1965, the
Secretary_of.State replied irn a note to the United Kingdom that "Dr,
Armstrong had done no act cognizable under the laws of the United
Kingdon and{or any extraditicn treaty so no demand for extradition
could be entertained." Appiication, p. 4. Under the procedures
just discuscsed, however, the Secretary of State canrot make his de-
cision until a magistrate has certified that there is a propver case
for extradition. 18 U.S.C. sec. 3184 (1958). If a complaint were
properly filed and a magistrate found a proper case for extradition,
_there would te no reason itc assume thet the Secretary of State would
not then determine that Dr. Armstrong should be sﬁrrendered. Ve
should note further that the Secretary of State is vested with dis-
cretion in his final determination of whether there should be sur-~
render of an alleged criminal., 18 U.S.C. sec; 3184 (1958); Comment
62 COLUM. L. RE&. 1313 (1962). The United Stetes will concede that
if the Secretary of State should abuse his discretion, the United
Kingdom might then be entitled to ciaim that the United States had

breached an implied condition of the extradition freaty.

III. THE UNITED STATES I3 NOT LIABLE IN DAMAGES FOR FAILURE TO TRY

OR EXTRADITE DR. ARMETRONG,

The United Xingdom has claimed $1,000,C00 damagés in the event
that the United States should fail either to try or tc extradite Dr.
Arnstrong. It is subaitted that there is nc rule of international
lav which requires either trial or extradition, and that therefore
"o liability arises from the United States' refusal to try or ex-

tradite,



1l

~ The amount of damages imposed upon a state for failing to
prosecute a person who-injures an alien is dependent upon the degree
of that stete's dereliction in performing its duties. Janes (United
states v. Mexico), General Claims Commissicn, Opinions of Commis-
sioners 108 (1927). See DUXlN, THIZ PROTECTION OF NATIONALS 175-18T7

(1932); Berchard, Important Decisions of the Mixed Claims Commission:

United States and Mexico, 21 A¥., J. IHT'L L. 518 (1927); Brierly,

The Theory of Implied State Complicity in International Claims, 9

BRIT. ¥B. IWT'L L. g (1928). See generally 5 HACKWORTH, DIGEST OF
INTERNATIONAL LAY sec. 520 (1943). In the present case, where the
alleged crime was not committed within United States territory, and
vhere the United States has no jurisdiciion under its laws to prose-
cute Dr. Armstrong, and fu;thermore is under no international obli-
gation tc have such jurisdicvion, the United States has not been
derelict in its dquties and should rot be penalized.,

Admittedly, if the United States prevails in its arguments,
Dr. Armstrong's assault upon Sir Reland msy go uradjudicated, But
the adjudication of Dr. Armsitrcng?'s acts is only one of the considg-
erations to be weighed in this case., Any decisicn rendered by the
Court must consider the obJjectives of the sovereign states which
have created it and which have also dictated the sources of the law
which it may appiy. These sources, all of which are sources of ex-
isting international law, appear in article 38(1) of the Statute of
the International Court of Justice:

The Court, whose function it is to decide in accordance

with international law such disputes as are submitted

to it, shall apply: .

a. international conventions, whether geaeral or par-
ticular, establishing rules expressly recognized by
the contesting statesy

b, international custom, as evidence of a general prac-
tice accepted as lawy
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c. the general princi@les of law recognized by civi-
lized nations;
d. sutizct to the provisions of Article 59, judicial
decisions and the teachings of the most highly
qualified publicists of the various nations, as
e subsidiary means for the determination of rules
of law.
It would reguire international legislation to impose & duty upon the
United States to try or extradite Dr. Armstrong, or'to serve as a
basis for finding that the United States is.liable in damages for
failure to do either. The International Court of Justice has no
competence to render such a decrge. Moreover, it should be noted
that principles of Jjustice cannot be the basis for a decision in
this case. Although Article 38 (2) of the Statute of the Inter-
national Court of Justice allows for a case to be decided ex aequo
et bono, this may be done only with the agreeunent of the parties.
Since the deterrence ;f crimes in oubter space is most urgent
and desirable, the United States hopes that this case will serve to
encourage all states to join together in considering the problem of
jurisdiction over crimes in outer space, The United States submits
that a proper resolution will be found in treaties or conventions.
"The advantage of enacted law so greatly outweighs its defects that
there can be no doubt as to the ultimate issue of its rivalry with
the other forms of legal developnent and expression," SALMOND,
JURISPRUDENCE 180 (Tth ed, 192k},
IV, THE UKITED STATES IS NOT LIABLE TO THE UNITED KIuwGDOM FOR

DAMAGES SUFFERED BY THE FAMILY OF SIR ROLAND MAGDALEK.

Damages of $1,000,000 have been claimed by the United Kingdom
on behalf of Sir Roland's family. This claim is not admissible,

Tor Sir Roland's family has not been denied justice by the United
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States, Although the courts of the United States are open for the
deceased's family to present a civil cleim against Dr. Armstrong, no
such proceeding has been instituted,

If justice were wholly lacking in the United States, or if the
courts were controlled by mobs or superseded by military, Sir Ro-
land's family would not be required to look to the United States for
its remedy. MS Department of State, file 400.00/3% {(July 21, 1930).
Surely it cannot be said that any of these conditions prevail in the
United States, In addition, the deceased's family would not be re-
guired to exhaust municipal remedies in the United States if such an
asttempt would be futile because of the inability or unwillingness of
the courts to do justice., 5 HACKWORTH, 511; Panevezys-

Saldutiskis Railways Case (Estonia v. Lithuania), P.C.I.J., ser,

A/B, No, 76, at & (1939). éhus, we should examine further the ade-
quacy and availability of municipal remedies in the United States.
In so doing, we should note that it is the United Kingdom's burden
to show that municipal remedies in the United States are inadequate,
Ibid.

It is submitted that the appropriate remedy is a wrongful death
action against Dr. Armstrong in a federal or state court in Massa-
chusetts, where Dr. Armstrong is a domiciliary. Massachusetts stat-
utes provide for a wrongful death action against any person who
'5..by wilful, wanton or reckless act causes the death of a person
under such circumstances that the deceased could have received
damages for personal injuries if his death had not resulted." MASS.
AN, LAWS ch. 229, sec. 2 {1958). The action for wrongful death may

be maintained even though the injury causing death took place in a

‘oreign jurisdiction. Hanlon v. Frederick Leyland & Co., 233 Mess.,

438, 111 N.E. 907 (1916).
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"Although Dr. Armstrong's acts took place or the moon, Massa-
chusetts courts will have no difficulty in Tinding an appropriate
pody of law to apply. UNormally courts in the United States will
apply the law of the place where an alleged tort occured., GOODRICH,
CONFLICT OF LAWS Sec. 92 (Scoles ed. 196L4), 3But where that place
has no law, courts will apply the law most closely cornected with
the parties concerned, which is in most cases the law of the forun.

Leary v. Gledhill, 8 N.J. 260, 84 A,24a 725 (1951); Slater v. Mexican

Netional R.R. Co., 19% U.S. 120, 129 (1g0k) (Qaictum}; Cf. Walton v.

Arsbian American 0Oil Co.;'233 F. 24 5hk1 (24 Cir. 1956) (dictum).

No serious problems would arise from the nature of the evidence
in this case. To obtain a favorable judgment, Sir Roland's family
would have to introduce into evidence the television tapes which
monitored Dr, Armstrong's activities on the wmoon, Trial courts in
the United States have wide discretion in determining whether to
admit this type of evidence, This discretion Las been favorably
exercised where the films are of spontaneous activities and vhere
their probative value is great. McCORMICK, LAW OF EVIDENCE sec.181
(1954)., In addition,the persons in charge of the monitoring oper-
etions could authenticate the tapes, If Sir Roland's family cannot
obtain a favorable judgment based soiely upon the television tapes,
the United States will have nonetheless discharged its obligations.
The United States need not guarantee success to Sir Roland's family;
it must guarantee only a system of justice and rules of law which

meet the standards of internation law.

V. INTERNATIOKAL LAV DOZS NOT REQUIRE THAT STATES.- PAY DAMAGES FOR
INSULTS T0, OR DESTRUCTION OF, THE FLAG OF ANOTHER STATE BY ITS

NATIOUMALS.
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There is no docubt that the flag of cne state skould not be
treated with disrespect by another state., The government of a state,?
its organs, and its agents are bound Ty rigid duties of respect and
restraint. 1 OPPEZHEI¥ 282, There i; no duty under international
law, however, that requires a state to moke rerarations for insults
arising ocut of the acts of its nationals. Id. at'283.

In the absence of treaty or convention, this court must look
to custom as embodied in state practice, The usual practice of
etates ir regard to insults to foreign flags has been for the state
of the person ccinitting the insult to express regret over the in-
cident, The United States has followed this procedure in the past,
2 MOORE, DIGEST OF INTERNATIONAL LaAW 139 (1506); é HACKWORTH 1028.
Similarly, where the United States flag has beer insulted, no part

¢f eny awvard hog Spccifically heen made for the insult to the flag,

but rather for property damage {The !ontijo (United States ve. Co-

lombia), 1871 FCR. REL. 230-238, 239-241; 1872 FOR., REL. 138-1&1,
142.156; 1875 FOR. REL. Ye6, 427; 1876 TOR, REL. 8L, 85; 2 MOORE,
HISTORY AND DIGEST OF THE INTERWATIONAL ARBITRATIOES TO WHICH THE
UNITED STATES KAS BEEN A PARTY 1hk21, 1L27 (1898), seizure of prop-

erty {The Ellen Rizpah, The Rising Son, (United States v. Spain),

1873 FOR. RIL. 769, 173, T75-7860, 78h; 1879 POR. =EL. 9563 1878 FOR.
REL. 775; 1€79 FOR, REL. 956), and the arvitrary arrest and impris-

onmert of a United States consul (John A. Sutter (brited States V.

Mexico), 1877 FOR, REL. 406-Lk0g). ‘

.There is no precedent, then, for an award o demages Tor the
destruction of the flag of a foreign state. It is more suitabdble
that diplomatic channels, not international tribunals or commis-

sions, be used to determine the appropriate redress for irsults by

the government or citizens of one state to the flag of another
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state. Matilde Miliani (‘Italy v. Venezuela), RALSTCL'S REPORT 75k,
762 (1904). '

It can be seen from the cases cited above that the United
States has fulfilled the requirements of customary law by tendering
its apology and expressiqg its regret for Dr, Armstrong's destruc-
tion of the Union Jack, The United States submits, therefore, that
no international liability has arisen for the destruction of the

United Kingdom's flag,

VI. THE UNITED STATES IS NOT REQUIRED TO PAY DAMAGES TO THE UNITED
KINGDOM FOR THE ENTRY INTO CANADIAN AIRSPACE OF A UNITED STATES

AIRCRAFT.

The entry of the United, States helicopter intc the airspace
above Canadian territorial waters was pursuant to an air search and
rescue agreément between the United States and Canada, effected by
an exchsnge of notes on January 24 arnd 31, 1949, T,I.A.S5. No. 1882,
63 Stat. 2328-2329., The agreement provides that public aircraft of
either state may ente¥ the territory of the other state when engaged
in emergency air search and rescue operations, without fulfilling
the normal immigration and customs requirements, In the case before
the court, the United States helicopter was engaged ia just such ac-
tivities as were contemplated by gnd provided for in tﬂe agreement,

The agreement also requires that the state of the rescue air-
craft, or the Rescue Coordination Centre, give notice to the nearest
customs and immigration offices of the state whose territory the

aircraft is entering, Loc. cit. Supra, art. 2. It is not clear

whether notice was given in this case, although Canadian officials

at the scene protested. However, failure to give notice would not
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consequently deprive the United States of all its privileges under
the agreemént, since Canada was not ﬁherefy deprived of an essential
benefit,

The most generally applicable method of interpreting internat-
ional agreements is to ascertain the intention of the parties and
the general -aim and purposes cf the agreement, MC KAIR, LAW OF
TREATIES 380-81 (1961) [hereinafter referred to as MCNAIR]; see

Harvard Research in International Law, Law of Treaties, art. 19(a),

commentary at 948-953 (1935) [hereinafter referred to as Harvard Re-
1

search, Treaties]; RESTATEMENT, FOREIGH RELATIONS LAV OF THE UNITED

STATES, Proposed Official Draft {(1962), sec . 150, at 538, 541,

Rights of Nationals of the United States of America in Morocco,

f[1952], I.C.J. Rep. 176. The exchange of notes between the United
Stetes and Canada'concerning'emergency air search and rescue was in-
tended to facilitate such rescue operation§. The requirement of
notice by the Rescue Coordination Centre was intended to apprise the
immigration ard customs officials of the extent and nature of the
search mission, This is to be done not a&s a restriction on the
right of entry, but as can be more clearly seen in article 2(2) of
the agreement, to enable local officials to aid in the rescue,

A material violation of the terms of the agreement which would
constitute a2 breach would be eniry into Canadian territory.or aire-

space for purposes other than search and rescue, This .would violate

lIt is noted that the Harvard Research in International Law, Law of
Treaties, art. 1(b) at 657 excludes exchanges of notes from the
classification "treaty." There is no reason, however, to believe
that the spplicable rules of interpretation are different. Id.,
Comment at 698, RESTATEMENT, FOREIGN RELATIOKS LAW OF THE UINITED
STATES, Proposed Official Draft (1962), sec, 11i8(a) at 422, sec. 124
at Lh6. treats executive agreements as internaticnal agreements,
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the essential purpose of the agreement as'contemplated by the par-
ties, and would justify either unilateral termination (see infra,
VII) or an international claim if damage resulted.

It is to be noted that Canada has not taken any action subse~
quent to the immediate informal protest, There has been neither an
internationgl claim nor a formal protest to the United Stetes,

Even had there been an unlawful viclation of Canadien airspace,
the Goverament of the United Kingdom would not be entitled to bring
a claim in this nmatter before an internaticnal tritunal, Canada
must be regarded, insofar as internationel law is councerned, as a
fully sovereign sta£e. MC NAIR 113-115. Under internaticnal lav,

e sovereign state must have a veople, a territory, a government, and
independence. Harvard Research, Treaties, art. 2(a) at T703. The
very act or practice of ertering into internationsl agreements is
sometimes the only test of whether an entity has such personality or

capacity, or indeed, "statehcod." Lissitzyn, Efforts to Codify or

Restate the Law of Treaiies, 62 COLUM. L. REV, 1166, 1133 (1962).

Canada hasilong had the capacity to enter into internaiional agree-
ments without the prior approval of either the Crown or the govern-
ment of the United Kingdom, With regard to the treaty-making power,
there is now ne doubt as to the full independence in the internst-
ional sphere of members of the Commonwealth, 1 OPPENHEIM 198;

MC NAIR 113-115; MacKenzie, The Treaty Makinsg Power in Carads, 19

AM, J. INT'L L. 489-50% (1925),

The Imperial Cnnference of 1923 confirmed the practice of
treaty-reking by Commonwealth members, Imperial Conference of 1923,
Sumnary of Proceedings, Cmd., Ho. 1987, 13-15. The Imperial Confer-
ence of 1926 declared that members of the Commonwealth are autono-

mous communities within the British Empire, equal in status and in
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no way subordinate to ore another in any aspect of domestic or ex-
ternal affeirs, Cnd., No. 2768, 1k, The brocedure for conclusion

of treaties was set £orth in the Report of the Inter-imperial Rela~
tions Committee, adopted by the Imperial Conference of 1926, Im-
perial Conference of 1926, Summary of Proceedings, Cmd. No. 2768, =at
20, 23, 2h,. The Statute of Westminster, 1931, 22 Geo. 5, ¢, U4, was
an expression of the equal status and full autonomous statehood of
menbers of the Commonwealth, It removed the remnants of dependence
‘on the Imperial Parliament.

In Attorney-General for Carada v. Lttcrney-General for Ontario

and Others [1937] A.C., 326, 349, Lord Atkin, delivering the opinion

of the Privy Council, stated:
The obligations [incurred in 1935 under certain
International Labour Conventions] are not obli-
getious of Canada 'as part of the British Empire,
but of Canada, by virtue of her new status as an
international persorn, and do not arise under 2
treaty between the British Empire and foreign
countries,

Canada acquired the Great Seal -in 1932, and the Canadian Seels
Act, 1939, L Can. Rev. Stat. c, 247, 1921-22, made it unnecessars to
obtain Crown signature of treaties.

The United Kingdom cannot bring & claim for invasion of a do-
minion of the Quean. The Crown is no longer "indivisible" dbut is
assimilated to the statehood of each individual member of the Conm-
monwealth which chooses to accept the Crown as titular head of state,
Royal Titles Act, 1953, 1 & 2 Eliz, 2, ¢, 9. The agreement on Royal
Style and Titles reached at the Commonwealth Economic Conference of
December 1952 may be regarded as heralding the disappearance of the

rule that the Crown is oné and indivisible. 33 HALBURY'S STATUTES

OF ENGLAND 28 (24 ed. 195k), -
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Just as a state cannot espouse the claim of jindividuals who are
not its nationals (since this would be an espousal of a claim prop-
'erly belonging to another state), the United Kingdom in this case

cannot espouse the claim of Canada, Nottebohm Case (Liechtenstein

v. Guatemala), [1955] I.C.J. Rep. 4. Canada, as a member of the
United Nations and & party to the Statute of the International Court
can bring its own claim before this Court. STAT. INT'L CT. JUST.,
art. 38(1),

The United States respectfully submits, therefore, that (1) the
entry into Canadian airspace by a United States aircraft was pur-
suant to a valid international agreement between the United States
and Canada, and that (2) even if the entry into Canadian airspace
was a violation of international law, the government of the United

Kingdom hes no standing to present the clainm,

VII. THE EVENTS OCCURRING DURING AND AFTER THE EXPEDITION TO THE
MOON DO NOT JUSTIFY TERMINATION OF RHE AGREEMENT OF DECEMBER
1, 196k,

There are several ways in which international agreements may
cease to have effect, The circumstances relevant to the agreement
in question are: expiration by accomplishment of purvose (i.e, by
performance) ;breach by one parsy Justifying the aggrieved party in
considering the agreement at an end; and a fundamental change in the
vital circumstances underlying the agreement, Harvari Research,
Treaties, arts. 27, 28; MC NAIR 510-1k4, 539-86, 681-91; 1 OPPENHEIM
936-4k4; International Law Commission, Draft Articles on the Law of

Treaties, Report on the Work of its Fifteenth Session 6 May-12 July

1963, U.N. Gen, Ass. Off. Rec. 18th Sess., Supp. Ho. 9, (A/5509), in

2 YEARBOOK OF THE INTERNATIONAL LAW COMMISSION (1963), arts. 39, k42,
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LL at 201, 204, 207 [hereinafter referred to as International Law
Comnission].

A, The parties to the agreement involved in the case now before
the court contemplated a series of expeditions, in relation <to each
of which the parties would have respective rights and duties. The
United Kingdom bound itself to furnish all information regarding the
"new technique." For its .part, the United States pledged to con-
tinue, in cooperation with the United Xingdom, a program of space
exploration., The provisions of the agreement regarding the date of
the first launching, the necessity of anticipating the Russian
launching (art. ¢ of the agreement), relate only to the first expe-
dition, and are severable from the more general ﬁrovisions regarding
cooperation and furnishing of information (art. a of the agreement).

International Law Commission, Second Renort on the Law of Treaties,

by Sir Humphrey Waldock, Special Ravporteur, (A/CH.4/156 and Add.

1-3), in 2 YEARBOOK OF THE INTERNATIONAL LAV.COMMISSION (1963), art.
26(&)(a) and Commentary at 64-68 [hereinafter referred to as Inter-

national Law Commission, Second Renort]; MC NAIR, ch. 28, The agree-

ment has therefore not been terminated by performance.

B, An international agreement may be unilaterally denounced,
even with notice, 6nly when such denunciation is provided for in the
agreement or consented to by all parties, Harvard Research, Treaties,
art., 34 and 1173-1183. MCNAIR 501-05; 1 OPPENHEIM 938, A more per-
missive view of unilateral termination is thet an agreement which
contains no provision regarding termination or is not subject to de-
nunciation or withdrawal unless it appears from the character of the
agreement and from the circumnstances of its conclusion that the par-
ties intended to admit such a possibility. International Law Com-

. mission, art. 39. Even where withdrawal or denunciation can be
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inferred from these criteria, a party may denounce or withdraw only
upon giving notice to the other party, or to the depositary. State
practice indicetes that notice, as provided in some treaties, is re-
quired to be at least six months prior to the intended effective

date, International Law Commission, Second Report, art, 17, commen-

tary 19, at 68, The Internstional Law Commission recommends twelve
months' notice., Id., art. 1T(3), at 6k4; Internaticnal Lew Commis-
sion, art. 39, at 200,

The United States submits that the agreement, the circumstances
surrounding its conclusidn, and the intention of the parties, do not
contemplate unilateral denunciation or withdrawal. Even if with-
drawal should be permissible, it wouvld be premature for this Court
to declare the agreement as terminated, since not even six months
has elapsed since the Uni£ed Kingdom requested termination im its
note to the United Steates.

The denunciation of an internetional esgreement is justified
vhere one of the parties has been guilty of a substantial breach of
its provisions. 5 HACKXWORTE 3k42, 6r where the breach is materisl or
fundamental, MC NAIR 5T71; 2 HYDE 1543; Harvard Research, Treaties,
art. 27, 1077, 1091-92, Such a breach is an international delin-
quency, anrd can be committed only by the head of a state, by the
government, by state officials, or hy subjects acting under the con-
mend or authority of the state, Subjects not so commanded or au-
thorized do not, by engagipg iﬂ activities contrary to>or prohibited
by the agreement, ipso facto involve the state in a breach unless
the state has agreed to give the acts such effect. MC NAIR 550-51;

Brierly, Theory of Imnplied State Conplicity in Internationsal Claims,

9 BRIT. YB. INT'L L. k2-58 (1928). In the absence of willingness on

the part of the state to be charged with the breach, the responsi-
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bility of the state consists only of a duty to take all reasonable
measures of prevention and.punishment to ensure that subjects do
nothing contrary to the agreement's provisidns. MC NAIR 551.

In the case at hand, Dr. Armstrong was not authorized by the
United States to do any act which would Jeopa;diie the contractual
relationship bet%een the two states, nor has the United States
agreed to give that meaning to Dr. Armstrongl!s acts,

Furthermore, Dr., Armstrong's acts were not a dbreach of the
agreement, and certainly not a material, fundamental or substantial
breach., The weight of authority is that a breach, in order to af-
ford the injured state the option of denunciation, rust be "ma-
terial" (2 HYDE 154l; HALL, INTERNATIONAL LAW 409 8th ed. 192k
International Law Commission, art, 42; or "substantial" or "funda-
mental®e MC NAIR 571, Hervard Research, Treaties, art. 27 . A ma-
terial breach is one which violates a provision of the agfeement
that is essential to the accomplishment of any of the objects or Puf-
poses of the agreement. International Law Commission, art. 42(3)(v),

at 204-206; Hooper v. United States, 22 Ct. Cl. 408 (1887); Karnuth

-v. United States, 279 U.S. 230 (1929). In order to establish that

there has been a material breach by the United States, the United
Kingdom must show that the actions of the United States have re-
sulted in conditions whieh would operate to "frustrate the carrying

out of" the agreement. Tacna-Arica Arbitration, o . [1925-

1926] Ann, Dig, (Ho. 269), at 358; 19 AM, J, INT'L L. 393, 398
(1925) .

C. The United States further submits that circumstances have
not changed in so fundamental a way as to permit the United Kingdom

to invoke the principle rebus sic stantibus., It is generally recog-

nized that international law permits denunciation or withdrawal from
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an international agreenent vhere the underlying circumstances essen=-
tial to the original agreement have so éhanged as to make the agree-~-
ment fruitless or inequitable. 1 OPPENHEIM 938-4k; MC NAIR 681-91;
Harvard Resesrch, Treaties 1096-1126, Hovever, the circumstances
which have changed nust have vrovided the basis on which the parties
consented to the agreement, and the effect of the change in circum-
stances must be to transform, in an essential respect, the charec-
ter of the obligations undertaken, Harvard Research, Treaties 1096,
1098, 1099, 1100,

Within a limited context it cannot be denied that the doctrine

rebus sic stantibus is reasonable, 1 OPPENHEIM 940. It is to be

noted, however, that the concept is apparently so limited that it
has never been applied by an internaticnal tribunal. In Freg ;ones

of Upper Bavoy_and Gex, P.CiI.J. ser. A/B, Ho. 46 (1932), the Court

found that the facts of the case did not warrant application of the

principle, In the advisory opinion on Eationality Decrees in Tunis

and Moroccco, P.C.I.J. ser., B, Ho. 4 (1923), the Court found it

unnecessary to pass on the issue. Municipal courts have recognized

the prineipie rebus sic stantibus, but have refused to apply it to

cases before them, Hooper v. United States, 22 Ct. Cl. 403 (1887);

In re Lepeschkin, [1923-1924] Ann. Dig. (Wo. 189), 323; Bremen v.

Prussia, [1925-1926] Ann. Dig. (No. 268), 352; Rothsckhilld & Sons v,

Egyptian Gecvernment, [1925-1926] Ann, Dig. (No. 1k), 20; Canton of

Thurgau v. Canton of St. Gellen, [1927-1928] Ann. Dig, (No. 289),

h20,.h22; Bertacco v. Bancel and Scholtus, [1935-1937] Ann. Dig.

(No. 201), 422; Stransky v. Zivnostenka Bank, [1955] Int'l L. Rep.

ok, k27T,

Within these properly narrow limits (i.e., that the change must

affect a cordition which induced the consent of both parties), the



28

doctrine embodies a general principle of law which has been charac-
terized as analogous to the doctrines of frustration and supervening
impossibility. 1 OPPENHEIM 939; Harvard Research, Treaties 1111-13;

Fischer Williams, The Permanence of Treaties, 22 AM, J., INT'L L.

89-104 (1928). The acceptance of the.principle rebus sic stantibus

must not be allowed to weaken the security of treaties; it must cer-~
tainly not be allowed to provide an easy means for circumventing the

much more generally accepted and .applied principle pacta sunt ser=-

vanda. Fischer Williems, gop. cit. supra, at 93-94. The use of the
terms "fundamental' and Jessential" is intended to preclude termin-
ation of an agreement on the basis of a mére change in policy or a
subjective "loss of confidence" by either party. 2 HYDE 1543-Ls5,
The United States submits that the circunstances set forth in
the application to the court by the United Kingdom é&c not show a
change in circumstances which ﬁould warrant the application of the

principle rebus sic stantibus., On the contrary, the United States

is willing to fuliill all its-obligations under -the agreement of De~
cember 1, 1964, The United States submits that the agreement con-

tinues in force, and should not be declared terminated by this Court.
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CONCLUSION

FOR THE FOREGOING REASONS, the governnent of the United States
of America respectfully submits that the Court should find that;

THE UNITED STATES IS NOT LIABLE TO THE UNITED XINGDOM for
failing to try or to extradite Dr. Armstrong, and that

THE CLAIM FOR DAMAGES ON BEHALF OF SIR ROLAND'S FAMILY IS IN-
ADMISSIBLE because local remedies in the United States have not
been pursued, and that .

THE UNI?ED STATES IS5 NOT LIABLE TO THE UNITED KINGDOM for any
of the other claims put forward in this case,

THEREFORE, tﬁe government of the United States respectfully
requests that the Court adjudge and'declare that the United Kingdom

is net entitled to the reiief which it requests.
Q

Of counsel:
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APPENDIX

18 U.S.C. sec. 3184 (1958).

Whenever there is a treaty or convention for extradition
between the United States and any foreign government, any
Justice or judge of the United States, or any commissioner
autnorized to do so by a court of the United States, or

any Jjudge of a court of record of general jurisdiection oF
any State, may, upon complaint made under oath, charging
any person found within his Jurisdiction, with having co-=
mitted within the Jurisdiction of any such foreign govern-
ment any of the crimes provided for by such treaty or con-~
vention, issue his warrant for the apprehension of the per-
son so charged, that he may be brought before such justice,
Judge, or commissicner, to the end that the evidence of
criminality may be heard and considered. If on such a
hearing, he deems the evidence sufficient to sustain the
charge under the provisions of the prover treaty or con-
vention, he shall certify the same, together with a copy

cf all the testimony teken before nim, to the Secretary of
State, that a warrant may issue upon the requisition of the
proper authorities of such foreign government, for the sur-
render of such person, according to the stipulations of the
treaty or convention; and he shall issue his warrant for the
counmittment of the person so charged to the proper jail,
there to remain until such surrender shall be made.
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