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I.

INTRODUCTION

The present Advisory Opinion proceeding originates with a Resolution

1

adopted by the General Assembly of the United Nations on December 21, 1961,

2

pursuant to the rcport of its Fifth Ccmmittee.

By this Resolution, the General Assenbly exercised its privilege under

Article 96(1) of the Charter of the United Nations to request the Tnternational

Court of Justice to give an Advisory Opinion upon.a legal question with which

the Assembly was concerned. Pursuant to Article 65 of the Statute of the

International Court of Justice, the General Assembly has placed before the

Court an exact stetement of the Question upon which an Opinion is requested,

end has accompanied this statement with all documents likely to throw light

upon the question.

This Guestion has been formulated in the Resolution of Decerber 21, 1961,

1

as Tollows:

"Do the expenditures authorized in General Assembly
resolutions 1583 (XV) and 1590 (XV) of 20 December 1960,
1595 (XV) of 3 April 1961, 1619 (XV) of 21 April 1961 and
1633 (XVI) of 30 October 1961 relating to the United Nations
operations in the Congo undertaken in pursuance of the
Security Council resolutions of 1% July, 1/ 22 July 2/ and
9 August 1960 3/ and 21 February 4/ end 2l November 1961,
5/ and General Assembly resolutions 1474k (ES-IV) of 20
September 1960 and 1599 (XV), 1600 (XV) and 1601 (XV) of
15 April 1961, and the expenditures authorized in General
Assenbly resolutions 1122 (XI) of 26 Wovember 1956, 1089
(XI) of 21 December 1956, 1090 (XI) of 27 February 1957,
1151 (XIT) of 22 November 1957, 120k (XII) of 13 December
1957, 1337 (XIII) of 13 December 1958, 1bkhl (XIV) of 5

- December 1959 and 1575 (}W) of 20 December 1960 relating to

the operations of the United Nations Emergency Force undertaken
in pursuance of General Assembly resolutions 997 (ES-I) of 2
November 1956, 998 (ES-I) and 999 (ES-I) of 4 November 1956,
100 (ES-I) of 5 November 1956, 1101 (ES-I) of 7 November 1956,
1121 (XI) of 2k November 1956 and 1263 (XIII) of i%.HNovember. '
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1958, constitute 'expenses of the Organization! within
the meaning of Article 1T, paragraph 2, of the Charter
of the United Nations?

"1/ Official Records of the Sccurity Council, Fifteenth
Yecar, Supplemexn; for July, Aupust and September 1960,
doco.menu s/4387.

2/ Ibid., document s/4k05.

E/ Ibid., document S/huC6.

Ibz.d.. » Sixtecenth Year, Suvplement for January, Febrvery
and March 1961, document S/4Th1.

5/ Toid., document S/5002." (Previous five fcotnotes by
General Assemblys, )

The Government of the United States ,' in support of an affirmative answer
';o the above legal Question, avails itself of the opportunity under Article 66
of the Statute of the International Court of Justice to submj:t a statement
thereon.

The submission of thls statcment is occasicned Yy o decp apprehension
for the very continued existence of the United Na,tioné Crgenization: This
concern is based upon the axiomatic proposition that any organization which
falls to meet its financlal obligations cannot long endure.

| The current Question before the Court was drafted by the General Assembly
under the attcndant circumstance of an anticipated year-end deficit of
$150 million, nearly all of which was incurred as a result of defaults and
arrcars in assessments for the cost of the United Nations Emergency Force
(UNEF) and the United Nations Operations in tke Congo (0NUC).3 The deficit
continues to grow and the seecming inability of the Organization to solve the
dilemma of its approaching bankruptcy can only redound to the ﬁost tragic
discredit of the peaceful hopes of all mankind: The simple eloguecnce of the

late Secretary-General served most succinctly to delincate the ineviteble



ultimetum facing the world bedy:
"Will this organization face the economic consequences
of its own actions end hew will it be done? Further, if it
is not willirg to face the finencial consequences of 1ts own

decisions, is it then prcpared to change its substantive
policies? There is no third alternative. -

"The Secretariat firds itself in a difficult position.
On the cne hand, it has to purcuc 'vigorously! the policy
decided upon by the General Assembly and the Security Counecil.
On the other hand, it is continuously fighting ageinst the
financial difficulties with which these decisicns under
present circumstances face the Orgenization. Of course, the
Orgonizaticn cannot bave it both ways."

Iz, GEI{T;PJXL CONSIDERATIOKS

The Court 1s here faced with the rather ccmplicated task of interpreting
an Article of the Chartecr, and of deciding the extent of the General Assembly’s
ccmpetence under that article. The Court mey also £ind it difficuit to avoid
investigating whether the U,N. itself, and its organs excecded their co'mﬁetency
in the Suez and Congo crises. What techniques and canons of interpretation
ought the Court to follow in deciding these ccnstituticnal issues?

In general, the customary canons for the interpretaticn of. treaties are
applicable, with those midifications that have been authoritatively recognized
as necessary because of the peculiar cheracter of the rresent document, the

5 .
Charter, which creates an Internationel Orgenization. It is clear that the
constitution of such an Organization is distinguishable frcm an.ordinary
multiloteral treaty (which usually tries merely to coordinate the policies,
activities and laws of party states), in these ways:
a. It involves the itransfer of certain rights of states to the

nevw institution, as well as a self-limitaticn by States on some of the



e

povers which they exercised at thelr own volition in the past.
be It institutionalizes in the International Organization certain

povers and functions, for the common interest and cormmon good of all

menber states. As a result the organization is given a "volonte propre"
distinet from its member states. |
These considerations are perhaps basic to an understanding of the approach
which the Permanent Court and the International Court of Justice have adopted
in cases involving the competence of International OrganizationSQ "Jurisprudence"
and the writers have in recent yeers singled out some very important canons
of interpretation for international multilateral treaties. However, it is
safe to say, in general, that the main attenticns of both national and inter-
national tribunals are directed tcwards discovering the cormon intention. of the
contrecting par ‘ies. Thus the Intern_atiohal Courts have concerned themselves

with the overriding principles of interpretation in accordance with the gotions

of uberimma fides end the need for ensuring the effectivity of treaties. It

has been traditionally argued before municipal tribunals that in cases of

doubt, & principle found in most of the major legal systems, “verba ambigua
. 9 T

accipiuntur contra proferecntem,” applies. International law, in accordance

with its notions of sovereignty evolved a similar concept, holding that in
cases of treaty ambiguity, relinquishments of sovereignty should not be
presumecl.lo .

This latter principle has however found little favor in the eyes of the
International Tribunals of the Twentieth Century, and this was especially true
in those cases in which they have been called upon to interpret the constitu-

tional documents of International Orgenizations. In such cases the principle




=5«

gg_ effectiveness has been the rorcmount canon of intcrpfetation, egyecially

in issues involving the ccempetcnce of such Orgaonizations. The Organizaticns

themselves have taken an ldentical course when interpreting -articles of these

texts: Ofttimes, these articles were originally intended to limit their
11
competence,

This conccpt was emphatically cnunciated in the Advisory Opinions of the
Permanent Court in the cases involving %:he conpetence of the International
Labour Organization. Thus the Court ruled that the Organiza:tion was ccmpetent
to regulate conditions cf wori: in agriculture (rejecting suggestions that the
word "industry" be given a restricted meaning), on the grecunds that failure to
conslder agricultural conditions would largely frustrate t_he purposes of the
Treaty of Versailles, Part XIII.:L2 Similar reazoning was adopted by the Court
in subsequent Adwgsory Cpinions, such as those concefming the Repulation of

Fmployer's Work, and the Conventicn of 1501 on the Eu"plo:nnc-ﬁt cf Vicmen at
1

Night. In stressing the principle of effectiveness, the Court rejected

contentions which would have attacked a limiting purport to the Convention.
One learned commentator remarks that this Opinion is:

Y. « o expressive of the general principle which
the Permanent Court followed with respeet to interna-
tional institutions created by treaty namely that in
the absence of express indlcations to the contrary, the
court will favour an interprectation permitting a wider
rether than a more restricted display of activity in
order to make more effective the general purpose of the
Organization.”

The cannon of effective interpretation was likewise stressed in the

Advisory Opinion on the Interpretation of the Treaty cf Lausanne, where the

effectiveness of the Covenant as an instrument for pacific settlement of

disputes was upheld by the application of the maxim requiring that no man be
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Judge in his own cause. :

The :principle of effcctive interpretaticn was strongly reaffirmed in the

cases in which the International Court of Justice has been called upon to

interpret the Charter of the United Nations. The affirmation was so marked

that, in the Opinion on the Reparations for Injuries Suffered in the Service

of the United Nations, the Court held that when interpreting the constitutive

document of an Orgenlzation such as the United Nations, certain powers must be
jmplied in the Charter as being essential to the effectivcness of the

Organization. The Court said that the:
Y. « « supreme type cof international organization
« « o« could not carry out the intention of its founders
if it was devoid of international perscnality. It must
be acknowledged that its mcubers, by entrusting certain
funetions to it, with the attendant duries and respcasibi-
lities, have clothed it with the ccrmpetence requircd to
enable thoce fhnc‘civn., to be effectively Gischarged.”
(emphasis supplied)*?

"The functions of the organization are of ‘such a
character that they could not be effectively discharged
if they involved the concurrcnt acticn, on the internsjional
plane, of fifty-eight or more Foreign Offices. + « "%

"Under internationsl law the Organization must be
deemed to have those powers which though not expressly
provided for in the charter, are conferred upon it by
necessary implication eas being essential to the performance
of its duties."t

Thus the test of functional effectiveness was set forth, and indeed, the

Court referred specifically to the Oplnions of the Permanent Court of
International Justice in the Interneticnal Lsbor Organization cases. Identical

language was used by the Court in its Advisory Cpinion on the Effect of Awards

of Ccmpensation Made by the United Nations Administrative Tribunel, where the

Court held that the United Nations had the pcwer to establish a tribunal to
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decide disputes between the Organization and members of its staff. The Court

quoted from its Opinion in the Reparations Case, and stressed again the ccnecpt
20

of implied powers and the need for assuring functional effectgveness. In

commenting upon this Opinion, Judge Lauterpacht has sald that, "(%)he
governing consideration was thet the General Assembly after a mature delibera-~
tion, had dec;ided to set up a tribunal empowered to render Jjudgments which
were to be final and without appeal. W

In other cases, the Court has reenphasized the principle of effectiveness.

The main stress, therefore, in its Opinion on the Reservations to the Genocide

Convention, was placed upon the problem of determining the compatability ef =
of a Reservation to the object and purpose of the Convention, the ultirate

22
effectiveness of the Convention being regarded as the prirary guide. In the

Advisory Opinion on the International Status of South-West Africa, the Court's

principle concern was to interpret the Mandate, the Covenant, arnd Article 8o(1)

of the United Nations Charter, most nearly in accordance with the object
. 23
(nemely the effectiveness) of the Mandate System. It has been sald of this

Opinion that:

"While as a rule the devolution of rights and
competencies is governed either by the constituent instru-
nents of the organization in question, or by special agree-
ment or decisions of their organs, the rcguirement of
continuity of interngtional life demands that svecession
should be.dssumed to dpérate in all cases where -that is.l
consistent with or indicated by the reasonably assumed
intention of the parties as interpreted in the light of
the purpose of the orgenization in question, "2

It is submitted that this importing of the rules of succession, by the
Court, to problems involving International Organizations 15 no more than a

legitimate application of the doctrine of calling for effectivcness of basic
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international instruments. In effect, .these cited examples demonstrate that
the Court applies the law in a constructive spirit, fully mindful of the
practical necessities of international life, ard of the need to ensure the
efficacy of "vincula juris" by which Governments profess to have bound
themselves. International law is thoreby professing the ageless principle

laid down in the famous case of McCulloch v. karyland, L4 Wheaton 316 (1819),

%herf Chiléf ‘Justice Marshall.déclared that a constitution should never
25
"parteke of the prolixity of a legal code."
It was precisely indicated by the Pexmanent Court of International Justice

in its Advisory Opinion in the case of the River Oder Commission that a

restrictive interpretivé apprecach to documents like the Charter of the United
Nations would be given little applica_ticn, unless required by the principle
of good féith, or because any of_;her interpretation would g}g_a;__.‘_tl be contrary -
to the common intention of the parties. The Court, in noting the import of
the restrictive theory, stated: "Cet argiment juste en lui meme ne doit etre
employé qulavec la plus grende prudence. "26

One is thus led to conclude that, undé_r international law, .the
intexrpretation of  the language of the Clgarter, invoiving, as it does, a
consideration .as to the nature and cxtent of the Organization's competency,
must be made in accordonce with the aim of securing the effective functioning'
of the Orgenization in pursuance of its general aims and purposes.

The Government of the United States submits that a broad view of the
Charter as a living instrument should be taken in order: to ensx;re that the

Organization will be able to fulfill its functions, as well as the duties and

responsibilities assigned to 1t by its Mewbers. It should further take a
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position which will ensure that, in accordance ‘with the principles of good
falth ("ﬁgrimna fides"), Mcmbers are deterred from advancing restrictive
interpretations, either of the competency of the Organization or of their
obligations under the Charter, as well as res’cric.tivc interpretations of the
Resolutions of the Organization, especlally when such Members have been
party to its activities and voted for the Resolutions in question. Such an

assertion does not depend solely on the maxim "modus et conventio vincunt

legem," but also upon the reasonings of equity and practical necessity,
esgpecially when such interprétations are buttressed by the subsequent
behavior of the member sta.tes.aT

Therefore, the principle of effectivity should be regarded as the
controlling canon of interpretation, and in accordance with Article 38,
paragraph 1( ¢) of the Statute of _the International Court of Justice one may

conclude that "ubi eadem ratio, ibi ecadem ius.”

IIT, ANATYSIS HIEREIN

The initial consideration before the Court is an inguiry concerning the
scope of the Question currently before it.. This entails a selection of the
proper analytical level of evaluation to be used in arriving at a f£inal
determinaticn. In the view pf the Government of the United States, a careful
distinction must be made among the three possible modes of judicial solution
employable in the Court's consideration of this case.

At the f£irst level, a reading of the GQuestion presented reveals that there
may be an inquiry directed to the issue of whether the "expenditures authorized"
in the cited General Asscmbly financial Resolutions constitute "'expenses of the
Orgonization' within the meaning of Article 17, paragraph 2, of the Charter,”

-as opposed to any possible other types of organizaticnal expenses. This
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order of é,pproach applies a test of conclusive presumpticn in favor of consti-
tutional validity, and would then parenthetically insert a word such as

"properly" between the wo:ds "expenditures authorized," as they appear in the
General Assembly's Request, when asking whether the costs undertaken by the
various Resolutions now have the effect of giving rise to the operation of
Article 17, paragraph 2. '

A second level of analysis, on the other hand, would make no presumption
as to the legality of the Resolutions, except that it would, however, refrain
from going .0 far as to delve yinto considerations tcuching upon the verity of
the factual Inferences contained within these enactments., This procedure
inspeects constitutional validity primarily by mecans of Charter and Resolution
words slone, while declining investigation into the actual existence of any
state of affailrs irpliedly :claimed by the language employed in the Resolutions.

Iastly, the third method of‘deli'bera.tion goes further, and entails a full
evidentiary type of examination, both as to verity and relative weight, of eall
possibly disputed events which mey have occasioned the passage of the
Resolutions.

Aside from the merits of analyticel clarity, the preceding division
becomes necessary, in order to permit a comparison of, and scme selection from,
the differing standards. They need not, however, always be mutually exclusive
standards. Adoption of the second or third one ought, ideally, to be made
only after the prior unsuccessfﬁl implementation of the one, or two, before it.

A judicial determination undertaken within the purview of the initial cate-
gory, after approval of the legal rcasons why the financial judgment of the

General Assembly should not be disturbed, proceeds to deal only with the
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"remeining questioﬁ of whether the named expenditures are within the meaning of

. Article 17, paragreph 2, or whether they constitute one or another of the
suggested different kinds of United Nations expenses. ‘'fhe proposition that
the General Asscmbly might have utilized a less positive phrase in its Request
then "expenditures authorized," had it been requesting a very narrow legal
scrutiny of those very expenditures, lends a great measure of support for an
urging of the usage of this first approach. Commencing with the second menner
of analysls can be negatively. contrasted also because of its failure to thus
take cognizance of what can be termed, tﬁe full equities of the situation.
Should the Court, however, come to this next approach, an importent distinction
is to be made between Resolutions constitutional on their face, and those
which could concelvably be proven improper by a demonstraticn of the falsity or
paucity of the information upcn which the Resolutions purportedly lare based.
The Government of the United States would believe that a factual showing of
this kind is not here appropriate. Article 96 of the United Nations Charter
provides only that the General Assciably rey request an Advisory Cpinion frecm
the Court upon a "legal question"; no allowance is made for factual disputes.
The notion itself of a judicilal advisory proceeding is traditionally non-
amenable to concrete findings of :t‘act.28 Presumably, the General Assembly was
fully aware of this feature in drafting the CQuestion under advisement. For
these reasons, it is offered that the Court be guided by the principles of the
first level of anelysis.
Iv, THE EYPENDITURES AUTHORIZED IN THE CITED RESOLUTICNS E:ONSTITUTE

"EXPENSES OF THE ORGANIZATTON" WITHIN THE MEANING OF ARTICLE 17,
PARAGRAPH 2, OF THE CHART{R,

Perhaps the single legal maxim which permeates this case most completely
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is, "ut res magls valeat quam pereat" ~it is preferable that things be inter-
preted as having effect rather than not. In keeping with thelwisdom of this
adage, 1f the expernditures ¢f an organization are justifiable in terms of the
purposes and principles of the organization, then these expenditures ccnstitute
bona fide expenses of that organization. It is uncontested that the avowed
purpose of the United Nations, in engaging in the UREF and ONUC operations, was,
to maintain international peace and security be means of collective measures
for the prevention and removal of threats to the peace, to suppress breaches
of the peace, and to bring ebout the adjustment of situations which might lead
to a breach of the peace. Thils parsphrases a good por£ion of the first section
of Article I of the United Nations Charter. Additicnally, the second section
of this Article, which enumerates the purposes of the United Nations, dedicsdtes
the Organization, generally, "to-take other eppropriate measurcs.to.strengthen
universal peace." Regardless of the precise fitting of tke UNEF ard ONUC
endeavors under the aegls of this or that particuler enabling Article, no
oppqrtunity is perceived for a. denial that these activities took place within
the fullest consonance cflﬁﬁe purposes for ﬁhich the United Nations was created.

The General Assenbly financial Resolutions which are cited in the Question
before the Court were all rassed by the General Assembly with the cconcurrence
of two;thirds of the votlng members. All of them called for the appropriation
of funds to sustain activities of the Organizaticn and, thercfore, were
budgetary questions, conterplating apportionment.

Article 1T of the Charter of the United Nations vests the-General Assembly
with full financial powers for the Organization. The Article rcads that,
"the General Assembly sholl consider and spprove the budget of the Orgenization,"

and. that, "[§7he expenses of the Organization shall be borne by the Members as
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apportioned by the General Asscubly." . Article 18 directs that budgetary
questions are to be decided by a two-thirds majority of the Members present
end voting in the Generael Asscrbly. There are no other Articles of the Charter
dealing with financial arrangements. In this manner, the economic life of

the United Nations is fully regulated, and there can legally be no other types
of expenses other than the "expenses of the Organization," of Article 17,
paragraph 2. ‘

Every Mcmber, upon signing the Charter, has pledged itself to an adherence
to the terms of Articles 1T and 18. As a result, unlike the Covenant of the
League of Fations, unanimity is not required for binding financial decisicns.
Therefore, unless the words of Articles 17 and 18 are to be rendered meaningless,
when the Assembly carries a budgetary measure by the two-thirds mejority, a .
dissident Party cannot later be permitited to impeach an adopied measure upon
the theory that the measure merely constitutes a non-binding recommendation or,
further, that the proposal fell ocutside of the constitutional scope of the
Asserbly's authority, the Assembly having authoritatively pronounced upon the
constitutional validity of its appropriations by force of the fact that the
measure has passed that Body within the pre-ratified two-thirds majority
requirement., By token s then, of standard principles of international law
relating to the binding nature of treaty obligations, as derived from the
phrase "pecta sunt servanda," the Assembly's passage of a budgetery matter
forms, eo instante, an effective adjudication upon the constitutional validity
of the measure, under the specific proposition of "pacta dant legem contractul”
( -the stipulations of parties constitute the law of the treaty).

In the light of this rationale, it wculd appear extremely difficult to
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maintain the exilstence of a fine distinction between different accounting
procedures. Furthermore, reference to the exigencies at the time of the
emergencies involved fully discloses the reasons for the setting up of
separate financial aceounts. It is well known that swift act:f.on in each
instance was crueial, and that there was a correlative necessity for the
Sec.retary-Gerieral to bhave large sums of money at his inmediate disposal.ag

Indeed, this was not the first time that a special account, for operational
purposes, had been created. In 1946 the General Assembly established a
Working Capital Md for the Secretary-General's ccnvénience in meeting divers.
p;'essing expenses.30 It was only on account of the financial n:agnitudé of the
UNEF and ONUC operations that the Working Capital Fund could not be employed,
and separate respective other acf:ounts were opened. Finally, Article 17 does
not disclose that the General Assembly is committed to any particular kind of
actuarial procedure, the Framers of the Charter having decided to give the
Assembly as much £lexibility as possible in this regard.3l

" In the opinion of the Government of the United States, it would seem

clear that the phrase "by the Members," in Article 17, paragraph 2, was intended
to mean that the expenses of the Organization are to be borne by all the Members.
But assuming, ad arguendo, that the General Assembly might have competence to
exclude any nunber of Members, totally, from payment responsibility, it shculd
suffice to point out that no such apportiomnment was in fact made. The binding
nature of its decisions in this realm renders the Assembly's course of action
conclusive.

Nor can the failure of the General Asscmbly to exempt the so-called

"non-aggressor” States, the "victim" States, and/or all others then the



-15-

Perranent Menbers of the Security Couneil, be decmed an abuse of right on the
Assembly's part.

It was proposed during the deliberations at the San Francisco Conference
that the Organization seek to prcmote apportionment aiming at the most
equitable distribution of expenses resulting from peace-keepiﬁg operationse.
This view prevailed over the opposition of those who would have had the burden
singly placed upon the gullty state.32

It must, of course, be aéknowledged that the question of culpability is
stil}l shrouded with & degree of unclarity in the facts surrounding the two
incidents. Should the United Nations eventually decide to seek reinmbursement
for the costs upon standards of misconduet, this would then have to await the
outcome of a fact-finding investigation. While the Govermment of the United
States might then wish to expres; its views upon the legality of whatever means
might be utilized to determine and collect these Qamages, this Government would
not, in principle, be opposed to & monetary recovery by the Organization.

In connection with certailn extra-legal- objectlons to the idea of having
the "vietim" States share in the General Assembly assessments, it is neither
morally nor logilcally unfounded to allow a State which has been the subject of
an international wrong to contribute to the costs of its rescue and rehabilita-
tion. Peace, like war, is an expensive proposition. Unlike war, however, it
is & universally-desired commodity. It is, therefore, not unfair to ask those
wishing to share in it to contribute towards it. Thelr contributicns are
thus insurance premiums, so to speak, against the possibility of a shattering
of the world's peace. And, as with insurance, it is in no wise unethical to
expect an insured who has just suffered an unprovoked casua;ty to continue

in the peyment of his premiums, or to share in the payment of a further assess-
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ment being collected specifically for his 'benefi-t , and generally, for the
benefit of & world in vwhich all Nations and Peoples share in an uncertain, and
interdcpendent, common fate.

Two more non-Charter devices have also been advanced concerning means of
determining international responsibility for the costs of UNEF and onuc. It
has been s;zggested that the expenses be borne priwarily by the five Permanent
Merbers of the Security Council. In addition, as an ad_junct\to this, and the
"aggressor must pay" type of éroposal, the notion has been ralsed of
voluntary contzzibutions for sustaining the projects. ‘It is the considered
view of the Goverrment of the United States that such ccurses as these would
effect scvere harm to the spirit of the Charter of the United Naticns; as well
as to the principle of collective security. It would be extremely imprudent,
moreover, for the interests of ‘i;he Organization to make it so dependent upon
the financial contributions of fewer than ‘half-.a—dozen of over one -hundred
members, or upon the complete unpredictability of voluntary contributions.

Outside of the obvicus intendment of Article 17, paragreph 2, that the
expenses of the Organization be supported by every Member, other Charter pro-
visions, as well, speak to this principle. Specifically, these are Articles 2
(paragraphs 1, 2 and 5), 25, and 49, These Articles, respectively, confirm;
fhe idea of equality of all the Members, their individual promises to fulfill
in good faith theI obligations assumed by them in accordance with the Charter,
their joint pledge to give the United Nations every assistance in all actions
taken under the Charter, their agreement to accept and carry out the decisions
of the Security Council, and thelr promise to Join in affording mutual

assistance in carrying out such mcasures. (In connection with the ONUC
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endeavor, Articles 25 and 49 were eve? expressly clted by the Security
3% - 3
Council resolutions of 9 August 1960 : .6nd.21 February 1961, ).

It can be secn, then, that the Framers of the Charter ccneelved of a

collective responsibility on the part of all the Mcwbers., It 1s all the

1o

Members who "pledge,"” "promise," and act together. Any plan of payment setting

apy individual Members spart from the rest runs contrary to ?;his view.

V. THE RESOLUTIONS CITED IN THE QUESTION BEFORE THE COURT ARE VALID
ACCORDING TO ALL THE PROVISIONS OF THE CHARTER,

Prior to the discussion of constitutionality here, a fairly brief
descriptive tracing of scme of the pertinent legal means taken by the
Organization in its creation of the UNEF and ONUC contingénts , may be helpful:

On October 29, 1956 the Government of the United States
informed the Security Council by letter that hostile foreign
.arreed forces had penetrated decply into Egyptian territory.
The Council immediately took up consideration of the gquestion,
Approximately forty-eight hours later, it was informed that
two more Powers had dispatched trcops of an unfriendly nature
to the erea. Having failed to agree upon any proposed
Resolution, due to negative votes by two Permanent Members,
these Merbers being the two Powers that had sent the troops 3
the Council on October 31 adopted a procedural Resolution:,
as provided for in the General Assembly's "Unitirg For Peace"
Resolution, 377(v) of November 3, 1950. This procedural
Resolution recited that the Security Council, taking into
account that the lack of unanimity of its Permanent Members
had prevented it from exercising its primary responsibility
for the maintenance of international peace and security,
decided to call an emergency special session of the General
Assembly to deal with the matter. The Resolution was carried,
over the negotive votes of only the same two Permanent Members
that had earlier exercised their powers of veto, all of the
other Permanent Members, plus four other Members, voting in
favor of it.

The speccial session of the General Assermbly thereupon
convened and, on November 2, 1956, adopted a Resolution3T
vhich, inter alia, requested an immediate cease-fire. Two
days aftervards, a Resolution was passed requesting the
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Secretary-Geperal to submit a plan to the Assembly to

set up an emergency international United Nations force

for securing and supervising the cease-fire, to be cbtalned
in accordance with the Resolution of November 2. At the-
meeting of the Asserbly on November T, the Secretary-
General presented a f»1l1 report, He noted thet, in the recert
Resolution, the Assembly had decided that & force be

set up on the basis of principles reflected in the fun-
damental law ef the United Nationd itself. As to the fun-
ctions of UNEF, he stated tkat, in accorijence with the
Assenbly Resolution of November 2, the force would not
enter the area until after the effecting of a cease-fire,
It was to be 2 buffer unit, with certain Eolice duties,
"not & force with military objectives," 39" From the date
of the Secretary-Generalls report, t4 the present time,
there has hot been advenced from any querter a claim that
the force has deviated, in the slightest, from its ori-
glnally plenned character.

The salient legal facts surrounding the formation of
the ONUC operation began to unfold upon receipt, by the
Secretary-General, of a cable dated July 12, 1960, from the
President -and the Prime Minister of the Govermment of the
Rebublic of the Congo. This cable requested "urgent
dlgpatck by the United Netions of militery assistance...
to protect the national territory of the C~ngo against the
present, externa}. aggression which is a threat to internaticnal
peace,” Upen apprisal of this communication by the Secretary-
General, the Security Council met, and passed its Resolution
of July 14, 1960, vhich called for the withdrawal of foreign
troops from the territory and also authorized the Secretary-
General "{o take the necessary steps, in consultation with
the Government of the Republis of +the Congo, to previde the
Government, with such military assistance as may be necessary"
untll their own forces, through the technical assistance of
the United Nations, would be able to cope with their duties.hl

The Secretary-General, pursuant to thés mandate, issued
& report Lo the Security Council appremximetely ene week later.
His rzport confirmed that the "nited Naticns forces sent te
the avea were under careful instructicns never t- employ forxe,
unless as & clear metter of self-dzfense if attacked with a:ims,
In conformity with the Resolution, tke activities were referred
to as, "a sitop-gap arrangement," carried cut by a "temprrary
security force,"52 In its Resolutinu of July 22, the Security
Counzil confirmed the principles outlined in the report and,
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once again, called for the removal of the foreign
troops and authorized the Sﬁcretary-General "to
take all necessary action.™3 "In all, there have
been five Security Council cnabling Resolutions.
They were each enacted without a negative vote and
with very few abstentions.,

In ¢ach of the above lnstances of the formation of the operations, it
will be observed, there was never a mention made of any specific Charter
Article under which the General Asserbly, or the Security Council, presumed
to acts Thils, of course, cannot be dismissed as & mere unintentional
oversight. It was indicative, rather, of the desire to bring these
activities within the broad genecral purview of the peace-keeping duties
for vwhich these Organs share full res:ponsib:l..‘l.i‘l:y.MF In their own right, then,
these decisions represent adjudications upon the ccnstitutionality of the
measures underteken by the Assembly and the Council, The Government of the
United States is of the firm persuasion that the Organization is becund by these

determinations, and, as a mabtter of law, cannot avoid the financial. conse-

quences of them, The opinion of this Court in the United MNations Administra-

tive Tribungl Case would be in ccrplete harmony with this position. The

majority opinion there stated that, inasmuch as, "... some part of thet
expenditure /[fhe United Nations budget/ arises out of obligations alrendy
incurred by the Organization, ... to this extent the General Assembly has no

nlt5

alternative but to honour these engagements. Indeed, it would be very
strenge to allow the Organization power to incur obligations, while coupling
this power with what only could be envisaged as an irresponsible privilege to

6
deny the validity of these engagcments.h In the words of another Government:
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".../Unef question est de savoir si 1'Assemblée est
corpetente pour annuler les dettes de 1'Organisation des
Netions Unies; & cette question on ne peut evidemment repondre
que par la negative. Des lors, un point est clair, en presence
de dettes liquides et exigibles de 1'Organisation des Nations
Unic?s, aucune demarche, aucune de?ision de l'Asz.;emb%E,? des
Hations Unies ne peut porter atteinte & ces droits.

Nevertheless, should the Court prefer to re-examine the occassions of
these expenditures, it is readily apparent that the operations in question
are fully justifisble within the constitutional ccmpetence of the Organs
concerned,.

Both the UNEF and ONUC operations involved the expeditioning of military
personnel acting under the banner of the United Nations. The questicn to be
next welghed in this section of the statement by the Goverﬁment of the United
States is vhether these troop engagements can find their constitutional validity
within the separate shadow of pai'ticular Articles of the Charter. IiHere again,
the principle of "Ut res magls valeat quam pereat,” is of the utmost signifi-
cance; the benefit of any doubt raised as to applicability of an Article should
be resolved in favor of legality. _

An objection has lately been raised upon the issue of the operativeness
of Article 43 of the Charter. This Article provides for the concluding of
speclal agreements between,the Security Council and Members, or groups of
Members. The Meriber-signatories would agreec to keep contingents of armed
forces on the standing call of the Council for the purpose of maintaining
international peace and security. However, no such agreecments have, as yet,
been made. Does this then mcan that the Organization is, as a result,
powerless to engage in any military-like activities? In the view of the

Government of the United States, there are two basic reasons why this would

not be so.
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First, neither Article 43, nor any other Ari‘.icle, would inhibit the
Organization from accepting the offer of contingents and supplies on an
ad hoc, crisis-to-crisis, volunteer, basis. This idea, in fact, 1s virtually
explicit in a2 number of other Articles. For example, Article 106 refers to
arrangements- being made, “as occasion required," pending the coming into force
of the special agrecments. Article 49 pledges Members to join in "affording
mutual assistance" to carry out the measures decided upon by the Security
Council; its lenguage need only have read that the Membézrs shall abide by
their specilal agrecments, if such agreements had been thcought of as the
exclusive means of effecting implementatiocn of the Council's pea.ce: and security-
decisions. Article 2 underlines this distinction even more clearly. Its
second poragraph does commit the Members to, "eulf£ill in good faith the obliga-
tions assumed by them in accordance with the present Charter." Nevertheless,
the fifth paragraph sees f£it to stipulate, generally, that they shall give the
Organization, "every assistance in any action i'i: takes in accordance with the
present Charter."

As a matter of practice, there have been numerous past occassions when
military contingents of Member States have been committed to troubled global
spots where the peace and security of the international community seemed
threatened. The United Nations Truce Supervision Organization (UNTSO) s the
United Nations Observer Group (UNOG), and the Spinelli Mission, all provide
examples of military personnel placed in the _field by the Organization, in
contingents of various sizes, without any mention of a need for special
egreements of the type envisaged by Article 43. |

In the vein of lack of objection, due significance can be taken of the

fallure on the part of any Member State to direct the attention of either the
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Gene;al‘Assem‘bly or the Security Couneil to some claimed infraction of Article
43 at the times of the respective creations of UNEF and ONUC. As particularly
regards the latter, according to the late Secretary-General, "Not a single
Menber who took part in the debates in the Security Council or the General
Assenbly on this subjeet stated, olr even intimated, that the Council had
acted on the basis of Article 43." o In the opinion of - : | . v
the Covernment of the United States, it would be a matter of legal unseemliness
to honor such exceptions tiken long after full and apperent good-faith
particlpeticn in the fact. 2

The second basic reason, offered in explenation of the proposition that
the absence of special agreements concluded under Article 43 does not
parelyze the United Nations from every sort of military peace-keeping activity,
goes to the actual nature of the-action here taken.

The formation of UNEF was accompanied by the declaration, mentioned
supra, that this force was not to engage in any activities of a conbatant
nature; the need fof self-defense, even, was avoided by providing that UNEF
vas not to enter the territory until a cemplete cease-fire had been obtained.
In this menner, the question as to whether the General Assembly might create -
a military organization. was rendered moot. Article 22 of the Charter vesﬁs
the General Asscmbly with authority to create such subsidiary orgens as it
deems necessary for the performance of its duties. A police force, UNEF, with
its intended semi-permancnt nature, most closely fits the description of a
subsidiary organ, as mey also be said of the UNTSO organization in this regard.

As to ONUC, should it be considered that any action ‘tgken by the Security

Council pursuant to Article 42 would presume the existance of the special
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‘agreements mentioned in the following Article, an examination into the
founding of this instrumentality would disclose that the Council need not have
necesserily acted under the provlisions of Article 42, which provides for full-
scale military operations whenever action of e lesser sort msy be inadequate.
Provisional mcasures are at the disposal of the Council, as outlined in
Article 40, which measures, according to the Framers of the Charter, need not
have the effect of bringing Article 43 into operation.so Article 40 allows for
action to be token falling short of mifilitarily contentious situatioh, these
mea.sures being, "without prejudice to the. rights, claims or position of the
sevties concerned,"” As explained, supra, the Security Council Resolutions,
along with the Secretary-General's report, regarded the whole operation as an
entirely interim, or provisional measure; it was only %o last until the regular
ermed forces of the State, by means of the technical militery assistance of
the Sécurity Council, had been placed in the position of belng able to cope
with thélr proper duties. The United Nations tr:oops sent to the area were
never intended to play an actively aggressive er contentious role. It can
also be noted that the form of Article 40 was complied with in the sense that
there was a "coll upon" the foreign troops, whose presence was deemed
deleterious to the internal security of the Rcpublic of the Congo, to withdraw
from the region.

Finally, in the event of it belng advanced that the subsequent ONUC
sppropriation authorizations made by the General Assembly constituted some
sort of “"action-taking" in disregard of the Se;curity Council's primary
responsibility in this sphere, it should suffice to point out that the Charter
mokes 1t quite clear that ultimate budgetary authority lies with the General

Assenmbly. Any other contention would have the cffect of e;(tending the
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2k,
unanimity principie of the Permanent Members of the Security Council to
matters of finance. This would te thoroughly out of rapport with the present
Charter. 21

The Government of the United States is, likewise, unawvare of any
convincing opposition to the view that the Geperal Assembly écted in full
accord with the provisions of Article 11, paragraph 2, of the Charter of
the\Uhited Nations in taking up deliberation of the matter concerning the
territorial integrity of the former Republic of Egypt, and in then creating
the UNEF endeavor.

Artiecle 10 of the Charter grounds the Assembly, quite distinctly,
with a jurisdiction coterminous with that of the whole Organization. Article
11, paragraph 2 requires that all questions relating to the maintenance of
international peace and security must be referred to the Security Council,
Yeither before or after discussion" if action is necessary on such questions.

Assuming for the moment that the founding of UNEF constituted
Yactlon" and was not, according to Article 22, the creation of a subsidiary
organ by the Assembly, then, as was shown in the historical sketch, supre,
it is to be pointed out that the General Assembly took up the question
only after the Security Council had unsuccessfully concluded its discussion.
As was also shown, the only Permanent Members failing to support the Resolu-
tion in the Security Council, which called for the General Assembly to be-
come seized of the matter, were those which had become actively involved
in the dispute. Once again, it would be a matter of the greatest inequity
to give accredation to impeaching viewpoints on any question concerning, the
propriety of this Security Council Resolution which might now be tendered by

5a :

any then-proporent of the Resolution.
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In the light of these refléctions , the ventures embarked upon by
the Organization enjoy the fullest legal confidences of the Governzent of
the United States.

VI. A REVIEW OF THE FACTS UNDERLYING THE OPERATIONS
WOULD NOT IEND SUPPORT TO A DENIAL
OF THE EXPENDITURES' VALIDITY.

A third level of analysis involves, as has beeﬁ discussed? 3 a full
evidentiary-type examination of all possibly-disputed events occassioning
passage of the Resolutions. In the view of .the Government of the United
States, such an examination would mean the Court would be taking an excessive
view of its jurisdiction, since there is no room in an advisory opinion for
this kind of factual determination. However, it shall be assumed, at this
Juncture, that some kind of review of the underlying facts is justifiable.

It has teen suggested, inter alla, that the ONUC activity im-
pinged upon the territorial- sovereignty of the Republic of the Congo, in
contravention of the prohibitions of Article 2, paragraph 7 of‘ the United

chaos and
Nations Charter. This interpretation would attempt to explain that the/
hostilities in the area was strictly a matter of domestic politics and in-
ternational revalt and that it was, therefore, not the concern of the United
Nations, The ONUC forces would thus have been interfering in a purely local
matter. However, the very circumstances giving impetus to the Security
Council action indicate that this crisis could be considered almost anything
but & matter of wholly domestic concern. The problem was first called to
the attention of the Security Council upon receipt of the cable from the
Government of the Republic of the Congo requesting United Nabions'! assistance
to protect that State from a Ypresent external aggression which is a threat
udlt

to international peace. It was not the United Natioms, then, that first
: .

expressed the thought of "external aggression"” threatening the peace and
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security of the world, but the Government of the Republic of the Congo,
itself. .Of course, the Security Council consequently gave credence to this
fact of Yexternal aggression," upon its calling for the withdrawal of forelign
troops.55

Tt can be noted here that the domestic Jjurisdiction prohibition

: is explicitly,

of article 2, paragraph 7 of the Charter, /qualified by additional words stres-
sing that the operation of of the Article "shall not prejudice the applica-
tion of enforcerent measures under Chapter VII." Resort to the statements
made at the sessions of the United Nations Conference on International
Organization lends support to the view that this qualification was intended
to allow the Security Council to act whenever strife withina a State might
threaten the internaticnal peace and security, despite the fact that at
the time of Security Counci} action the hostilities were wholly within the
borders of one Country?6 Thus, when there'is a clear and irmediate danger
that an armed conflégration may quickly spread to other areas, and vhen such
a conflict has implications far teyond a particular confined locality, the
Securdty Council ought not to be so restricted as to be forced to delay the
application of a remedy until the conflict has widened to such a degree that
it shall perhaps have become wholly unmanageable.

The consideration by the Security Council of the Indonesian
question may be seen as analogous to the situation7£he United Nations in
the Republic of the Congo. When the Indonesian question was placed on the
Agenda, it was contended that consideration of the question ran contrary
to Article 2, paragraph 7 of the Charter. It was said that the dispute was
completely en internal matter and not within the scope of the Security

Council's effective legal concern. However, the Security Council found that

the conflict pepresented a breach of the peace under Chapter VII of the
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Charter and passed a Resolution directed to the Parties involved.
Although a similar claim of "internal' dispute may perchance be
raised in regard to the ONUC action, the interests of restoring and maintain-
ing an international peace can be seen to be paramount. Thus Article 2,

parasgraph 7 was not appliceble so as to bar the action of the United Nations.

For all of the foregoing reasons, the Government of the United
States is of the considered opinion that the Question submitted by the

General Assembly in its Resolution of December 20, 1961, be answered, "Yes."
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