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STATEMENT OF FACTS

William Randolph Bonassis is a national of the

U nited States of Oceania, owning 40 per cent of the

shares in Windfall, Inc., a corporation incorporated

in Arcadia on 5 March 1950. Windfall obtained from

the Government of the Republic of Drongoland on 19

June 1950 a concession granting to the company the

exclusive rights to search for and extract bauxite

within the country as well as certain other non-

exclusive rights relating to the distribution and

sale of aluminum. The concession a greement provides

inter alla that

*..any difference between the parties of any
nature whatever and, in particular, any dif-
ference arising out of the interpretation of
this Agreement and of the rights and obliga-
ticns therein contained and any difference
relating to any of the matters subject to
this Agreement or relating to the duration,
termination or cancellation in any manner
whatever of the rights and obligations con-
tained in this Agreement shall be settled by
arbitration... (Art.16)

The Agreement contains specific methods of selecting

an impartial tribunal whenever a request is made for

arbitration. (Art.16 Sec.2-4). The procedure of ar-

bitration is to be that followed by the International

Court of Justice, and the award to be based on the

Juridical principles contained in Article 38(1) of

the Statute of the Couvt. (Art.16) The Agreement fur-

ther provides that the Concession



-2-

shall. not be, annulled, by the government
and the terms therein contained shall not
be altered either by general or special
legislation in the future, or by adminis-
trative measures or any other acts whatever
of the executive authorities. (Art.15)

On 6 September 1956 the Drongolese legislature

flagrantly violated the latter provision by enacting

an amendment to the Claims Against the Government Act,

providing in part, that

actions against the State, whether by aliens,
citizens or corporations wheresoever incorpor-
ated, shall be brouht only before the courts

of the State and the State shall not be bound

by any order, award or Judgement not pro-

nounced by such court sb This Act shall apply

not-withstanding any agreement or law to the
contrary, whether entered into or enacted
before or after the date of this Act.

In August 1957 the Republic of Drongoland further vio-

lated its obligations by invoking this statute as Jus-

tification fcr refusing to arbitrate a dispute with

Windfall which had arisen over a sum of $2,500,000 due

to the Corporation fromthe Drongolese Government for

ma terials supplied pursuant to the Concession Agree-

ment. As a result of this breach, Windfall, on 15

September 1957, advised the Government of Drongoland

that it would have to consider catting off supplies of

aluminum to the Government until the dispute was set-

tled by arbitration. Exactly one month later the

Drongolese legislature retaliated by passing an act

expropriating part of Windfall' s property comprised in

the Concession Agreement. Once again, Drongoland
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declined, on the same grounds, to follow the arbitral

procedure prescribed In the Agreement, Whereupon Wind-

fall appealed to the Government of Arcadia for diplo-

matic protection.

The Gove.n-ment of Arcadia, unable to reach agree-

ment wih the Government of Drongoland, decided to sub-

mit the dispute to this Court. However, on 17 May 1958,

at an extraordinary meeting of the shareholders of

Windfall, Inc., it was resolved that the Company should

request the Governnment cf A-scaa to waive its claim

for the 42,500,000, a n. to pros s only its claims in

respect of the exprcpriation. Voting against this re-

solution were, of course, Mr. Bonassis and the repre-

sentative of New Frontiers, Inc., a Corvonian corpora-

tion, doing bus iness in Corvi and owning 5 per cent of

Windfallts stock. Voting for the resolution were the

representatives of Antix Corporation, a company incor-

porated in Arcadia and doing business in Arcadia and

Drongoland and owning 25 per cent of Windfall's stock,

and National Ventures, a company incorporated and doing

business in Drongoland and owning 30 per cent of Wind-

fall's stock. At this meeting the representatives of

Antix and National Ventures submitted letters which

each company had allegedly received from the Minister

for National Development of the Republic of Drongo-

land, and, 'hich read int par:;t ;s fo I1ws:

In particular, the Government regards
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Company's claim for $2,500,000...as without
foundation in fact or law, and if this' claim
is pursued, against the best interests of the
Republic, the Government will have to consider
cancelling any contracts it might have with
those organizatlons in Drongoland possessing
an interest in Windfall, Inc.

The Government of Drongoland does not deny that these

letters were sent.

In ccnsequence of the waiver by Arcadia, at Wind-

fall's request, of the claim fbr $2,500,000, Mr. Bonassis

requested the United States of Oceania to espouse his

claim for the loss of value of his shares in Windfall

caused by Drongoland's refusal t6 settle Windfall's

claim for this amount, in accordance with the procedures

set forth in Article 16 of the Concession Agreement.

Between 31 December 1958, before the dispute as to the

$2.5 million arose, and 14 October 1957, the day before

the expropriation took pla ce, the value of Mr. Bonassis'

shares in Windfall ,had diminished by approximately six-

teen per cent. Being unable to reach agreement on this

matter, the Government of Drongoland and the United

States of Oceania, with the consent of the Government

of Arcadia, decided to refer the question of Mr. Bonassis,

claim to this Court, together with the question of Wind-

fall's claim.

Mr. Bonassis was born in the United States of

Oceania in 1904, thereby acquiring Oceanian nationality

Jure soli under Oceanian law. H4s parents, who were

both citizens and residents of Corvo, took him back to
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that eountry in 1905, where he resided until 1927,

although he never became a citizen of Corvo under its

laws. In 1927 he returned to the United States of

Oceania where he worked until 1933 for a large corpor-

ation with international interests. During this time

he built a home in Oceania, which he still owns and

uses when he comes to Oceania on business trips. In

1933 Mr. Bonassis married a national of Thule and

decided to make his home in that country. While re-

siding in Oceania he never voted or participated in

public affairs. While retaining a share interest in

the Oceanian company, Bonassis obtained an executive

position with an investment organization in Thule, and

subsequently obtained interests in a number of corpor-

ations organized in various countries for the purpose

of obtaining and exploiting mineral concessions in

these countries. Since 1939, when he resigned his

position in Thule, he has spent at least nine months

of each year outside of Thule, attending to his scattered

business interests. Bonassis' wife a nd children pre-

sently reside in Thule, and his children were raised

and educated there. Though his assets are distributed

among Oceania, Drongoland, Arcadia and other countries,

his private funds are concentrated in Thule. During

his annual three months vacation in Thule he has played

some part in civic affairs and contributed to local

philanthropies, though he has never held any elective

position-and never acquired Thule citizenship.



QUESTION IV

VTILIAMA RANDOLPH BONASSIS DOES POSSEMTHE 11ATIONALITY
OF THE UNITED STATES OF OCEAITTA RE ISITE TO MABLE THE
GOVERNMS. OF W -7 .IT"M STAT -OF. OOC!?rIA TO =IfOUSEMS
CLA32 AGAINST THE GOV'MREMT OF THE REPUBLIC OF DRONOOLAND.

A- William Randolph Bonasris is a national .ue soli of the

United Statns of Oceania.

Under g. -arally recognized principles of international

law, detirmination of the nationality of an individual is

exclusively within the competence of municipal law. The

princinlc in accepted by internationrl tribunals and recog.

nized by Articles I and II of the 1930 Hague Convention on

Conflict of ationality Laws. (1) It is stipulated that

Bonassis acquired Oceanian nationality lure soli under the

laws of that country. (R-12) No facts appear to chow that

he ever lost Occanian nationality, and in faet both Bbnassis

and the Oceanian government have reassertd that Bonassis io

a national of Oceania by the very fact that this claim is

broue:ht by Oceania on his behalf and upon his request. (R-1f)

(2) These facts in themselves are sufficient to support the

statement that Bonassir has Oceanian nationality. The fact

that he may also have nationality elsewhere is not relevant

to this .point, since international law recognizes that a

pirson may have more than one nationality under the munici:.

pal laws of various states. (3) But no question of dual

nationality is presented by this case, since it has not

boon shcwn that Bonassis has ever acquired nationality in a
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state other than Oceania.

B-, Thc eonncction between a state and its national Auro

soli is unuestionabl sufficiont to allow the state to

intervene dilomticaUlZ on behalf of the ratIonal.

In s ito of the fact that nationality is a question

within the competence of municipal law, the further question

of whether or not a state is entitled tD excrciso diplo-

natic protection on behalf of a w.tional is one of intcr-

wational law, (4) The issue then becomes whether or not

"full international effact .. (can) be attributed to

the nationality invoked," (5)

While it is believed by certain writers that some

connection must be established betw.en the person and the

state if the nationality is to have such effect, (6)

others deny thc necessity for any such links, however

minimal. (7) But a new and novel rule - that a "genuine"

link (as opposed to m3rely "me" link) must be found

between the state and the person to support an assertion of

nationality sufficient to give rise to an international

claim - was advanced by the majority in the Nottebohm

case. Even if it wore conceded that such a rule in fact

exists as regards the facts of that case, it must be recog-

nisod that the question arose in the context of the requi-

site connoction in cases of naturalization; and since no

arguments in that decision can persuasively be construed to

extend the doctrine of "genuine connection" beyond the ambit



of the discussion there involved "they ought, therefore,

to be contained within that context. This is particularly

so in light of the Court's own words:

The Court does not propose togo beyond the
limited scope of the question which it has to
decide, namely whathor tho nationality conferred
on Nottobohm can be relied upon as agcinst
Guatemala in justification of the proccedings
instituted before the Court, (8)

The instant case is factually so far rmovd frm the

circumstances of t~e Nottebohm case that in fact the 25 ttAr.-

can hardly be considered relevnt at all to the present cla~n

and might have bocon ignored entirely had its impact not b. cn

so great as to engender a quantity of general discussion

which has tended to obscure the true scope of that case. Two

of the factual elements there present, but which are not

before the Court in this case, are the acquisition of natiou-

ality by naturalization and the "existence of a long-standing

and close connectlon" between the individual claimant and the

respondent state; a third sot of circumstnnces, relevant to

neither case, but discussed there in order to provide the

Court wIth a fund of principles to be applied by analogy

to the factsof that case, is the existence of dual nation-

Di ity.

With regard to the last, the Court sots'out various

"factors which it considers as rolevmnt to the question of

whether or not nationality is "real and effective" but it

is to be noted that no attempt was made to claim that -evidence

-8-



of close ties, such as "habitual residence", "ctntor.of,

int.est";-;O'faily" til s", 9participition in public life",

etc. has ever boon or may ever be involed, alone and

unsuported by nationality to defeat a claim of nation-

ality unsupported by such tics.(9) Nevertheless, the Court

did coa dangerously close to espousing such a doctrine by

opposing the tenuous character of Nottcbohm' s connection

with Lichtenstein and the intimacy of his ties to Guatemala.

(10) In fact the Court states the issue by asking itself

At the time of his naturalization does
Nottebohm appear to h~vo bocn more closely
attached by his tradition, his ostablihmont,
his interests, his activities, his family

ties, his intentions for the near future to
Liechtenstein than to ar other Statc.lfl)

Although the statemant is made in general terms, it is sub.

mitted that the Court was able to address itself to this

issue the more freely since the scale was placed between the

claimant and respondent stptes, rather than between either

j.rty and a third state. If the Court may properly be

thought to h.vo conceived Nottcbohm's ties to Guatemala as

giving rise to a kind of "quasi-nationality", the situa-

tion is analogous to that covered by Article IV of the Hague

Convention on'Conflict of NatiomlWty Laws:

Art 4, A state may not afford diplomatic
protection to one of its nationals against a
state whose nationality such person also
possesses*

The fact that Guatemala was respondent state in this case

lends additional ,credence to this analysis. Thus it does



not appear unreasonable to suggest that if the action had

been taken by Liechtenstein against a third stato,. th

which Nottobohm had no close ties; or if Guate . had

brought tho claim, either against Liechtenstein or age nst

such a third state, the determination of the issues might

well have boon quite different.

But the question which offers the most strikirg dis-

tinction between the Nottobohm case afA the present case is

that of the method of acquisition of nationality. For

throughout the judgment, (with the understandable oxcoption

of the discussion of dual nationality), no mount of dili-

gent search wll disclose mention of any minimum connection

necessary to entitle a state to extend diplomatic protection

to its national in circumstances unconnected with natu-ai.

The distinction is decisive. Thus, it has not boon shn

in Nottebohm, and indeed has never boon shown, that the basis of

nationality .lure soli - birth within a state - is not

recognized as sufficient connection to establish nationality

under international law and entitle a state to 1fford

diplomatic nrotcction to its national. (12)



THE UNITED STATES OF OCEANIA IS ENTITLED

TO ESPOUSE A CLAIM BY WILLIAM RANDOLPH BONASSIS

AS A SHAREHOLDER FOR LOSS OF VALUE OF HIS SHARES

IN WINDFALL, INC., ARISING OUT OF AN ALLEGED VIO-

LATION BY THE GOVERNIENT OF THE REPUBLIC OF DRONGO-

LAND OF ITS CONCESSION AGREEMENT WITH WINDFAD., INC.,

WITH RESPECT TO MONEYc" CLAIMED TO BE DUE TO WINDFALL,

INC., FOR GOODS SUPPLIED BY IT TO THE GOVERN4ENT OF

THE REPUBLIC OF DRONGOLAND.

A general rule of both municipal and inter-

national law is that a corporation is a legal entity

apart from its shareholders and that therefore an

injur" to the corporation is not ipso facto an in-

jury to thp shareholders. It follows from this

that such an injury may normally be redressed only

by corporate action, or, on the international level,

only by the state of which a corporation is a nationdl.

(13) But it has been recognized that the indiscriminate

application of this general rule would work considerable

hardship on the eouitable interests of the individual

shareholders, and that under certain circumstances the

rule should vield to the superior considerations of

justice and equity.

1. In municipal law, the exception was first

recognized in the leadinp English case of Fobs v.
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Harbottle (2 Hare 461, (1843). On the basis of this

case, Halsburyts Laws-of England states the English

law to be as follows:

In an action to redress a wrong done to a
company...the company is the only plaintiff.
Proceedings may be brought, however, azny
members in his or their own name
where the ma4ority will not allo &actio
t6 be broup-ht in thd am of th6 ecompanX and
the act complained of is of a fraudulent
character or oppressive...or where.e.the
majority approves the act complained of...
(Emphasis added). (15)

Similar exceptions exist in the laws of most other

countries (16), and we may, for example, point to the

law of France to illustrate the civil law fo9he

exception. Under French law, an action sociale ut

singuli is permitted--

...(L)es actionnaires agissant isolement ont
la faculte, si la societe demeure dans l'inertie,
d'entretenir l'action sociale en leur nom per-
sonnel. (17)

Thus the basis of the exception, in municipal law, is

that in a particular case, application of the normal

rule would work injustice, in that those who ought to

press the corporate claim will not or cannot do so,

thereby causing injury to individual shareholders.

2. In international law, the exception finds sub-

stantial support in diplomatic practice, arbitral juris-

prudence, and treaty practice. It is aenerally conceded

that the leading case in the area of state protection of

nationals who are shareholders in foreign corporations

is the Delagoa Bay case,82n which Great Britain and the



United States both officially intervened on behalf of

American and British interests in a Portuguese corpora-

tion. While both the British and American notes em-

phasized the fact that the Portuguese company was "almost

defunct," the fact which was of ultimate importance was

that those individuals whose interests were affected by

Portugal's actions had no means available to them for

redress of the alleged wrong other than an appeal for

protection to their respective governments.

The fact that a corporation is "defunct," as
it was in the Delagoa Bay case, is really only
relevant in so far a- it precludes the pos-
sibility of effective remedy by corporate
action. (19T

In the El Triunfo claim (20), the American owners

of interest in a Salvadorean dompany appealed to their

government for diplomatic protection. Arbitration was

finally agreed upon, and in their award of damages the

arbitrators stated:

We have not discussed the question of the
right of the United States under international
law to make reclamation for these shareholders
in the El Triunfo Company, a domestic corpor-
ation of Salvador, for the reason that the
cuestion of such right is fully settled by the
conclusions reached in the frenuently cited
and well-understood Delagoa Bay Railway arbi-
tration. (21)

In 1925, the United States sought to assert a claim

against Great Britain on behalf of the Standard Oil

Company of New Jersey, as holder of almost all the shares

of Romano-Americana, a company incorporated under the

laws of Roumania and having its seat and sphere of oper-
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ations entirely within that country. (22) The case

involved the destruction of the corporations pro-

perties by Roumania in cooperation with the Allied

Powers in 1916, the actual demolition being carried out

by a British officer. While the British note denied

the right of the United States to intervene on behalf

of its national as against Great Britain, it did admit

that the precedents indicated a right of intervention

in the United States and maintained simply that the

claim lay against the Roumanian Government. (23)

In addition to the cases. cited, there is a body of

treaty law, (24). which further supplements the normal

principle of respect for the juridical personality of

associations and allows for exceptions to it where its

apnlication would cause injustice. These treaty

stipulations

...testify to the existence of a practice
acknowledging the propriety of interposition
for cause on behalf of nationals interested
through ownership of stock or securities
under the laws of the foreign state. (25)

While an examination of the authorities seems to

reveal a certain early reliance on some theory of con-

structive or actual "defunctness" of the corporation,

it has been pointed out above (26) that the essential

element of the claim is the absence of any effective

remedy other than that afforded by diplomatic protection.

De Visscher suggests that the raison d'etre of the normal



-15-

rule is that members of a corporation have submitted

themselves to the law of a particular country for the

purpose, inter alia, of ensuring protection for their

interests, and when the interest of foreign nationals

sustains damage for which there appears to be no effec-

tive redress, the raison d'etre for the normal rule dis-

appears, and diplomatic intervention is permissible by

the state of which such foreign shareholder is a national.

Raisonner autremont c'est preter a la person-
nalite morale des effets. qui oompromettent le
but meme en vue duquel ella a ete constituee;
c'est abuser d'une abstraction aux depens des
seules realites qui en Justifient l'emploi. (27)

To interpret the word "defunct" as meaning "dissolution"

would be logically unjustifiable and legally unsound,

since when a company is actually dissolved a liquidator

normally represents the interests of the company until

all its outstanding claims are settled. (28) Thus it

can be seen that the use of the word "defunct" in this

context must be taken to mean a kind of "paralysis" in

that the corporation is unable to take any effective

action to redress the injury suffered.

The coercive control which Drongoland possesses

over the majority of Windfall's shareholders, by reason

of the substantial business done by them with the Govern-

ment of Drongoland, does in fact paralyze Windfall in re-

spect of any matter in which such coercive control is

exercised. If there remained any doubt as to the effec-

tiveness of this control, it was removed when these
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shhreholdbrs,: as a.result of the letters received from

the. Government: of Drongoland,, and.- pursuant to special

interests alien to their status as shareholders in

Windfall, voted,.against the rest of the shareholders,

to reauest the Government of Arcadia to waive its claim.

If then Windfall is adjudged a Drongolose national,

the reasoning presented thus far is sufficient to estab-

lish the right of Oceania to espouse the claim of William

Randolph Bonassis. In 'the event that Windfall is found

t-o be possessed of Arcadian nationality, however, further

argument may be adduced in support of this claim.

In the.Romano-Americana case mentioned above (29),

it was noted that Britain denied the right of the United

States to intervene on behalf of its national as against

Great Britain. But it is highly significant that Great

Britain denied responsibility for the injury to the com-

pany's property. Thus, the result can be considered as

precedent only for the proposition that no claim will

lie against a state of which the company in question is

not a national and which is not responsible for the in-

jury giving rise' to the claim. It can in no wise be said

that, under the precedent of this case, if the Roumanian

corporation had been doing business in England, and the

British Government had been responsible for injury to its

property in that country, the United States would not

then have had a right to espouse its claim against Great

Britain.
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Although the treaties mentioned above (30) do

not restrict themselves to cases where injury is caused

bY the state of which a corporation is a national, it

appears that there is no unequivocal precedent either

for or against the proposition that in the absence of

treaty the state may espouse the claim of its shareholder

nationals when the state responsible for the wrong is

not the state of which the corporation is a national.

From this it has been assumed by some that the author-

ities cited above cannot be used to support such a pro-

position. (31) But such an approach is surely overly

cautious, since it is based on reasoning which erects

an arbitrary dividing line with a foundation in neither

logic nor justice, but only in circnmstance. It must be

clear that the lack of precedent is a result of the fact

that where the state responsible for the injury is not

the'state of which the corporation is a national, the

diplomatic protection of the latter will normally suffice

to protect the individual shareholder. To use this lack

of precedent then to limit the legal rule is to bind the

scope of international law to the narrow facts of the

controversies which give birth to the rule, even though

such restrictive interpretation runs contrary to the

very raison d'etre of the-rule. Some writers are willing

to state clearly:

When the state of incorporation refuses to
give diplomatic protection, then the share-
holders may rightly look to their own Govern-
ments for diplomatic assistance. (32)
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And even those who reason in the narrow fashion des-

cribed recognize the ambivalence of their position by

admittinv this to be the direction of the future. So,

Al-Shawi states,

Such shareholders may possibly be left without
redress if the state of the nationality of the
corporation is not willinp to present the cor-
poration's claim. In such a situation, it
secms necessary to allow the state of thenationality of these shareholders to present
their claims to the limit of their interest
in the corporation. (33)

Jones, also, is in agreement--

It may be that the same consideration will
permit the extension of the exception to cases
where the corporation is not such a national,
and the shareholders cannotreasonably be said
to possess any effective remedy other than the
intervention of their own Government. (34)

Thus even if Windfall is found to be an Arcadian

national, the claim of the United States of Oceania is

sanctioned bv international law. To maintain otherwise

would be truly to exalt the visible effects of the rule

over the fundamental cause of those effects and, indeed,

to require this Court to follow slavishly individual

instances of practice without regard to the underlying

basis in justice and reason for the very existence of

such practice.



JUESI ON VI

THE REFUS AL OF THE GOVERNMENT OF THE REPUTLIC OF
DRONGOLAND TO SUBMIT TO ARBITRATION PURSUANT TO THE
CONCESSION AGREFJENT, IN ORDER TO DETERMINE ITS LIA.
BILITY, IF ANY, TO WILLIAM RANDOLPH BONASSIS IN RE-
SPECT OF SUCH LOSS OF VALUE OF HIS SHARES, RELIEVED
WILLIAM RANDOLPH BONASSIS FROM THE NECESSITY OF EX-
HAUSTING HIS LOCAL REMEDIES UDDER THE LAW OF DRONGOLAND
PRIOR TO THE PRESENTATION OF A CLAIM BEFORE THIS COURT.

It is a normal requirement of international law

that before a state may intervene diplomatically to es-

pouse a claim of its national agains~astate responsible

for Injury to such national, available local remedies

must have been satisfied. (35) However, this general

rule is subject to certain exceptions and in some cir-

cumstances is not app licable at all. (36) Whether

this court finds Windfall, Inc. to be a national of

the Republic of Drongoland or a national of Arcadia,

the facts of this case place it within the admitted

exceptions to thk local remedies rule and outside the

application of that rule.

A - William Randolph Bonassis is relieved of the

need to exhaust local remedies because the facts of

this case place It within the admitted oxceptions to

the rule.

In order to show state responsibility in contract

cases, one school of thought maintains that a state is

liable internationally upon mere breach of its contract

with an alien; (37) others, however, hold that some

tortious conduct on the part of the state must be shown

before a cla im may be brought on the international level.



Such tortious actswi~bmof rights, unjust enrichment,

arbitrary breaches and abrogations of contracts with

aliens, and non-performance of them not justifiable on

the grounds of public Interest or economic necessity,

are suggested by the authorities as sufflcle.n frgfie

rise to responsibility. (38) Nevertheless,

/T7f one examines these cases carefully, one
Tinds that so far as they can be said to con-
tain any common ground at all it is the feature
of the use of the governmental power to defeat
the obligations of the contract...an interjec-
tion of governmental power to alter the situa-
tion envisaged in the contract. (39)

Such tortio us conduct is clearly present in the instant

case, as a result ofl I. passage by the Drongolese legis-

lature of the amendment to the Claims Against the Govern-

ment Act insofar as such amendment affects the concession

agreement and, 2. refusal of the Drongolese Government to

arbitrate the claim for o2,5OO,OOO in reliance upon that

amendment. (R-9) The tort is compounded by the threaten-

ing and coercive action taken against the shareholders

of Windfall doing business in Drongoland, in order to

prevent them from pressing their rightful claim. (R-11)

Nor have these actions been justified on grounds of pub-

lic interest or economic necessity. Without a showing

of such justification, any contract not Ointernational-

ized" in some way could fall prey to the most capricious

enactments of the local legislature. (40) These actions

of the Drongolese Government constitute a prima facie

case of tortious conduct# which is all that need be
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shown here, detailed proof of Drongoland' s violation

of its international obligations being reserved by the

stipulation of Article II(c) of the Special Agreement

4
to a further tearing. (R-4)

It is a universally recognized exception to the

rule requiring exhaustion of local remedies that re-

medies which would be futile if pursued need not be

exhausted. (41) If the injury cannot be adequately

and effectively redressed by local remedies, diplo-

matic interposition is timely as of the original breach (42)

Among the circumstances under which it is generally

accepted that local remedies need not be exhausted is

"when the injury to the alien is the result of the act

of the government as such." (43) When the injury is

considered to have been

...inflicted under orders of the highest
authorities of Governments ithere is no
logical reasongfor the local 1 sovereign to
be given an opportunity of examining the
facts and law giving rise to the claim...(44)

/he scope of the local remedy rule is
Timited to the reasonable opportunity which
may be dfforded the local sovereign to make
good the injury and thus make un necessary
an international claim. (45)

A further circumstance in mhich a defense based on non-

exhaustion of local remedies cannot succeed is when the

unavailability of such remedies is shown by the terms

of an "unambiguous municipal enactment." (46)

Both of these exceptions are clearly applicable to the

instant case, for the acts complained of have indeed
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been those of the "highest authorities of Governm.ent,"

and the amendment to the Clair.s Against the Government

Act "lunarmbiguoasly" prevents the loci:l courts f,roa pro-

viding adequate redress. It must be remembered that

the controversy before this Court arises from injury

to William Randolph Bonassis "caused by Drongolend's

refusal to settle Windfall's claim" (R-11) for

$2500,000, i.e., Drongoland's refusal to arbi.trate

the claim. It is not based solely *on bv)jngolW S

refusal to pay the amount due to iiindfall for goods

supplied. Thus tnis cannot be consiaered as a mere

breach of contract by the Government of Drongoland,

sucn as night be auequately redressed in the local

courts, but ratner as a deliberate and blatant abroga-

tion by the Govermaent of Drongoland of the express

terms of the concession agreement, on the ground of

municipal legislation inconsistent with the agreement.

The very essence of tae concession agreement has

been vitiated by the passage of legislation end by exec-

utive actions altering its terms, in violation of Article

15; and by the refusal of the Drongolese Government to

arbitrate, in violation of Article 16(l). How can it

be maintained under these circumstances that the corpor-

ation must, each time a dispute arises, look to the local

courts for redress, when the very necessity of looking

to the local courts is the basis of the violation cora-

plained of? How can it be maintained that Bonssis must

demand diplomatic protection only if no adequate remedy

can be obtained in thp 1re. l rm1,,



when resort to the local courts in the first instance

is sufficient to establish the inadequacy of any remedy

which might"be obtalnod therein?

This is hardly a frivolous claim, considering the

dissimilarity between proceedings in local courts and

the arbitration provided by Article 16 of the concession

agreement. The latter avoids the display of disputes

before the public which normally attends local court

proceedings, thus maintaining a reserve of good will

and facilitating a return to mutual confidence and

harmonious business relations between the parties.

Secondly, the arbitration clause $unishes a method of

insulating t~e dispute from Drongolese law, Drongolese

courts, and all Drongolese influence; a method of en-

suring the greatest impartiality in the settlement of

disputes. Third, the finality of the arbitral award

tends to expedite claims in an efficient and business-

like manner, without the potentially lengthy appeals

and legal maneuvers characteristic of court procedure.

Fourth, highly technical issues which may arise can nor-

mally be handled more competently by trained arbitrators

than by the courts. The list could be extended, (47)

but the point is already amply- demonstrated: The arbitral

procedure envisaged by the concession agreement possesses

features vbich cannot be.duplicated in the courts, there-

fore •the substitution of the one for the other can never

result in the adequate remedy vhich alone can suspend



diplomatic intervention.

B - William Randolph Bonassis is relieved of the

need to exhaust local remedies because the facts of the

case place it outside the scope of application of the rule.

The concession agreement between Windfall and

Drongoland by its very terms, cannot be characterized as a

simple contract governed by the law of the contracting

state. (48) As was p ointed out above, there is every

reason to believe that the fundamental purpose of the

parties was to insulate the execution of the agreement

from Drongolese law and the Drongolese cqurts, to with-

draw disputes arising under the agreement from the com-

petence of the local system of justice. To this end,

the parties expressly provided that the law to be applied

was international law as '1contained in Article 38(1) of

the Statute of the International Court of Justice;" and

that the procedure of arbitration would be "that followed...

by the International Court of Justice." In addition, they

stipulated that a series of specific steps be followed in

the selection of those who would settle their difforences;

(R-7,8), thereby s~iowfig their desire t6 bring differences

before the most impartial tribunal possible.

If it is found that Windfall is an Arcadian national,

the concession agreement is between a state and an alien.

The generally accepted view is that such an agreement,

since it is governed by international law, is in many ways

equivalent to a treaty between states, and, therefore,
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that the principle of pacta sunt servanda applies to

the obligations imposed by such an instrument. (49)

In at least two situations, this principle has been

recognized by virtually all authorities: a) where it

is stipula ted in the instrument that it shall be gov-

erned by international law or the equivalent; and b) where

the instrument contemplates settlement by international

arbitration. (50)

Although the authority is somewhat less explicit

on this point, it nevertheless can be said that modern

international law recognizes thgt even where a concession

is granted by a state to its own national corporation,

if a substantial part of the capital and the shareholders

are drawn from other countries, and the contract takes

the form of an "economic devel opment" concession, an

arbitration clause referring disputes to international

arbitration under international law, succeeds in taking

the concession agreement out of the competence of the

local courts. (51) Thus the rule regarding exhaustion

of local remedies is not applicable to the claims arising

from the concession agreement in the instant case, whether

Windfall is a Drongolese or non-Drongolese corporation.

The result is Justifiable on strict international

legal grounds alone, but the law itself is founded upon

considerations of economic ard political policy. One

such consideration is that in practice, the presence of

arbitration clauses requiring resort to international



law are often usedi as an inducement for the formation

of the corporation or for the conclusion of the 
con-

cession agreement (%.2), or both, as seems likely in the

present case. Dot ..he most compelling policy reason

for this Court to u-hoid the validity of the arbitra-

tion clause in this case (and, by implication, all 
such

arbitration clauses), is that an adverse decision would

henceforth render all but meaningless a valuable device

for the peaceful settlement of disputes which promises to

grow even more important-particularly in the developing

nations of the world-in the decades ahead.
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